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THE 


PREFACE 


TO THE 


- READERS, 


To whom it doth or may any ways 
concern, 


Any and frequent have been the cla- 
M mours of {ome infatuated Spirits of 
this diſtempered Age, who (like 
the Devil, that arch Enemy to all' good Go- 
vernment and Order) labour to bring all 
[things into confuſion 5 yea (if poſſible) into. 

the Original Chaos, again{t the Common 
Laws on this. Nation, and the pradqtice-there- 
[oE.I muſt confeſs their pretences, though they 
are asfalle as malicious, do yetſcem ſpectous 
[and fairin appearance,and are too aptto take 
with the vulgar and ignorant; andno wonder, 
for they ( athenian-like) picaſed with ngvel- 
I tics, 
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ties, andeonſtant to nothing but indonſtancy, 


are ever thirſting after change and alteration 


(though to the worſeJas children long to va- 
ry their Sports, and {kit their Toys and Bau- 
bles. It 1s true, that all Creatures ( man 


ofly excepted) do obierye the;Rulgs of Na- 


tare, preſcribed unto them in 4 conftant and 
ſetled way, buthe by his fall did loſe that 
perf:ftion, and hath (thereby) not only 
ſibjected the Creature, but himlelfto vanity 
and veMtion of Spirit : this is not only true 


of man, 1n his puiis natiiralibys, but even of. 


thole whole Sous. are heightned above the 
corrmon pitch, by civileducation, and good 
literatures vea evenof Gods dear children 
who have thoſe extraordinary Characters of 
his ſtrength and 250odneſs fixcd upm them, 
and ſeethings with a clearer light then meer 
Nature improvedto the utmoſt can atford:So 


truly may that Ancient and common ſaying| 
be applied to all, es kumana novitatis avida.| 


Thar therefore many things are (oftentimes) 


dilliked and invergned againT, EVen by well- | 


meaning, and Cotherwiis) Gilcreet men, Is 
no ſound concluſion, that they 2r> naught, 
and fit, either to be aboliſhed or rei5rmed, but 
that mens minds ar- unſetled and reſtleſs. and 
not long to be ſatisfied with any thing, be it 
(1n1t ſelf )never fo excellent and deſirable. 
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to the Readers. 
This truth is abundantly manifeſted by 8olg:. 


[2:0-7, the wiſeſt and greateſt of men ofhis:age 
-[(if not of any ſince) in his Book ealled the 

Preacher, c. 1. and. 2. Theſe things conſtde- 
[red (though in my. Judgment, who have for 
Ithis fix and thirty years laſt. paſt. and up» 


wards,been a Student of the.Conimon Lays; 
and for a great part of that time, carefully 
obſerved the general practice thereof; yea, 
[ believe alſoof many more, far more anct- 
ent in time, and of far deeper judgments, 
and more eminent in parts then my ſelf) 
there 1s not to'be kound, eitherin the Laws 
themſelves, or 1n the practice thereof, any 
ſuch conſiderable inconvemiences. or of fuch 
dangerous conſequence as .hath been, and 
yet 1s (by ſome) pretended 3 I do not think 
it ſtrange to have heard ſo loud crys, and 
calummies, of latefalſly voiced and Printed 


againſt them.. Endeavours and expedients 
.| have been prudently ſtudyed; and warily 
S)| p 


Judges and Sages of this Nation, to give 


ut in practice, by the Grave and Learned 


fatisfaction unto, andto preyent greater mi(- 
chiefs (1f poſitble) which might ariſe from 
the unſetledneſs of this NuUi-fegiar brood, 
by ordering and regulating as much as mighr 
be (without impairing the excellencies of the 
Laws themſelves, and the due and ready 
A & ade 
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adminiſtration of equal Juſtice) thoſe things 
againſt which (they conceived) there was 
or could be any colour or ſhadow of excepti- 
on; but how-theſe men have been ſatisfied 
therewith, or whether the people have re- 
ceived (hereby). that general benefit, as was 
\uppoſed, I leave to the Learned to judge, 
and to thote that have made experience 
thereof. For my own part, I muſt confeſs 
{ cannot yet- conceive (always ſubmitting 
to better 'Judgments) that our Common 
Laws, and the practice thereof, which are of 
ſo great: antiquity, and have been from 
Age to Age to. this preſent time refining 
and workingintothis model, and.ſo happily 
continued, notonly tothe good and flouriſh- 
ing of. this :Nation in. our own Country, 
but to the making of us {thereby ) famous 


and renowned through the whole Chriſtian | 


World, can'admit of a ſudden alteration for 


the better, but do rather: fear that experi- | 


ence will in time manifeſt':(1f it doth not al- 
ready too much appear) that as great, if 
not greater 1nconveniences. may. fall out to 
the people by thofe alterations that have been 
already made; then theredid uſualiy happen 
before - they''were undertaken and. put in 


practice : $0 difficult, nay ſo dangerous a | 
thyng it is on the ſudden, - and. by the ad- 
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yice of a few, though Learned and diſcreet 
men, to better that which hath been the 


i-| ſtudy, and conſtant endeavour of many Ages 


to bring to that excellency, perfetion, and 
beauty, in which the judicious, with joy 
and content, dobehold it to appear. I ſpeak 
not this to reflect npon the Judgments or 
ations of thoſe that have aſlayed any thing 
in this kind, I know they are placed in ma- 
ny Orbes above me, and may ſee much fur- 
ther, and will therefore rather conclude my 
ſelf to be (ſhort ſighted in apprehending, then 
ſay there hath been any miſtakes in the 
not right ſtating of things; Nor do I hope 
thereby toſtop the clamorous mouths of the 
maliciousand ignarant ; for this would be as 
much folly, as S»rdo canere, or to preſent 
colours to the blind to diſtinguiſh of 5 when 
their impudence is grown leſs, and-their 
knowledge greater, it will be then (and'not 
till then) a fit time to beſpeak them with 
reaſon, ti]lwhen I leave them. But my de- 
ſire and intenttons herein are in part to ſetle 
the wavering minds of ſuch, who though 
they are not over-ſwayed with a prejudicate 
opinion, or ſo much raiſed with ſelf-inte- 
reſt, to run clean befide the fair mark -of 
good Laws, Order and Government, may 
yet be unreſolved in. their judgments, what 
to 
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ta determine conceraing thoſe Laws and the 
practice thereof, which have been (of late) 
without any reſtraint, ſo much -vilified and 
deſpiſed; And this 1s alſo one cauſe which 
moved me to give way to the publiſhing of 
this enſuing Treatiſe, that they may there: 
by. receive information, not from me, but 
from the Oracles of the Law, the' Grave and 
Learned Judges of the Kings Bench, and 
more particularly from the mouth of that 
upright,ſtout and poliſhed Piltar of the Law, 
the late Lord Chief Juſtice KOLLE, what 
the Law and the practice thereof is and hath 
been for tieſe latter years, yea even at that 
very time, wherein they were ſo much, and 
ſo fallly clamonred againit 3 wherein ] doubt 
not but there may be found to be, by thoſe 


that wilt and can vnderſtand it, ſo much} 


reaſon, and ſuch univerſal and impartial 
Juſtice in the. Laws themſelves, and ſa much 
care and circum{pection, daily uſed in the 
general practice of them, for the' equal and 
ſpeedy diſtri button thereof, that they ſhall 
not need a Champion to ſtand up in their 
vindication. As for thoſe miſcarriages which 
do ſometimes (and it may be. too often) fall 
out in the retarding of Juſtice to the pre- 


judice of the Clyents, I dare ſay. that they. | 
are uſually occaltoned, either'by their own | 


negl- 
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to the Readers. 


theſhegligence or wilfulneſs, and are not to be 


te ) 


charged upon others 3 and for thoſe that do: 


and befal them other ways, cither þy the 1gno- 
ichrance, or falſity of thoſe they intruſt, which 


Ol 
-rC»> 


ſo long-.as man 18 but man, may ſometimes 
bez you will find that they are no ſooner 


but}diſcovered and complained cf in the right 


and 
ind 
hat 
W, 
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place, but they are rectified, and (if there 
becauſe) the offences excmplarily puniſhed, 

and all poſſible care that may be(from timeto 
time taken toprevent and meet with the like 
inconveniences for the future; fofarare and 
have been the Sages of the Law at all times 
from countenancing or tolerating any thing, 
that may [top or obſtruct the ſtream of Juſtice 
from flowing readily and indifferently to all. 

For the Book it ſelf, I cannot call it a perfe& 
Work, you ſee I averitto beno more then 
a few years Collections and Obſervations 
thereupon and indeed they were only ta- 
ken for private uſe, without any thoughts 
of making them publick, yet ſuch as it is, 
I concetve 1t may not altogether prove uſe- 
leſs; for it being the firſt eſſay of this na- 
ture that I find endeavoured or put forth by 
any, it may, if it may nothing elſe, at leaſt 
encovrage others hereafter, to make a fur- 
ther progreſs in this kind (now that the way 


is pointed at) then the ſhort ſpace of time, 


al- 
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allotted meto travel in, hath ſuffered me to 


do, and to adde heaps to. my gleanings, 


and to nouriſh up this my Babe to. fuch af 
growth and p:rfection, that 1t may Chappi-| 
ly) when I am gone, forget its firſt Parent, } 


and own another name and: Author, as I 


have known ſome Books to have done. It} 
may alſo be (probably) ſome direction to} 
thoſe that begin to practiſe at the Bar, but 


eſpecially in. the Court of the Kizgs Bench; 


how to. practiſe fairly , and with ingenui- 


ty, and to-make motions, befitting the ho- 
nour and wiſdom of the Conrt to grant, 
and may ſtand with modeſty and diſcretion, 
tn relation to themſelves to move, and not 
frivolous and uſeleſs, yet. chargeable to the 
Clyent 3 and though it be not worthy to be 
an Inſtructer to the long experienced, and 
ready. practicer, to whom” I preſume few 
things of this: kind' can-proave new and un-, 
heard of; yet [may it-(perchance): at ſome. 
time or other, be their :remembrancer. of 
thoſe thtags (though but ordinary) which 
multiplicity of bufineſs will not ſuffer them 
o1 the inddea, to call to mindz a thing 
which I have often obferved to betal many 
able and well yerled practicers, and-no won- 
der, for the, beſt memories do often prove 
treaehcrous. TI have made it my. buſinels to, 

- oblerve 
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tothe Readers. 
obſerve with diligence, and to render with 
candor, not mine own, but the ſence of the 


| Court in all things, and as near as I could 

| .in the very words they were delivered, yet 
| many- things being ſpoken obzter, and all 
| men ſubject ro miſ-apprehenſions, and m 

F ſelf (it may be) as much as others3 TI will 


not labour, either to free the book (wholly). 


"| from errors, nor my ſelf from miſtakes, but 


leave both to the Readers candid conſtrutt- 
on and cenſure. Thou maiſt perchance 
think it ſtrange that ſo ample a ſubject as 
the Title of the Book ſets forth, ſhould 
{well it to no bigger a volume; and alſo 
ask me why upon many of the heads in the 
Book, which in themſelves do afiord ſuch 
copious matter, I am ſo brief and conciſe. 
For the firſt know, that my pretenſions are 
not (as thou mayeſt ſee in the very Title of 
the Book, and through the whole Book it 
ſelf, and which I have alſo already hinted 
unto thee) to give thee a compleat Col- 
lection of all things, belonging to each head, 
which I do find and have read, delivered 
ſparſo 1n our Books, but only the ſab- 
ſtance of ſuch things, which I have heard 
and taken with my own hand at the Bar for 
ſome years laſt paſt, much whereof, I am 
confident, thou canſt- not find. elſewhere 1n 
| Print, 
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Print, and this is alſo in the ſecond place 
the true reaſon why upon ſome of the heads 
I am ſo ſhort, which might have been ex- 


pected, would have been; far larger. ; for as| 
things were (occali ionally): trom time to} 


time delivered by the Court, ſo were zhey 
taken, and ſo are they. offered- uato thee, 
and not otherwiſe, ſaving my endeavours to 
explain ſome things which by reaſon of the 
ſhort delivery of them, ſeemed more ob- 
{cure then others, and that not only for 
the caljer underſtanding of the younger Stu- 
dent, but alſo (if it were poſlible) to ſatisfie 


thoſe great Antagoniſts of the Law and the 


practice thereof (who have need to have 

things made very plain.and eafie to them) 
how much they have been out of the way 
in their vilifying and labouring to deſtroy 


that which 1s ſo excellent in it ſelf, and 


by which (next under God) weare nat only 


continued to be a people, but are alſoren- 


- dred a peaceful anda flouriſhing Nation,and 
which I am confident, maugre the malice 
of thoſe that wiſh and hope the contrary, 
will remain and flouriſh amongſt us, until 
for our ſins God ſhall ſay (which I hope in 
his mercy he. will not) I have no pleaſure 
in you, but ſhall ſuffer a Foreign enemy (as 
_ hath been heretofore done) totake away not 
only 
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only our Laws and Liberties, but our Land 
and Nation. If any ſha!l fay that my own 
intereſt hath warmed my zeal to this temper, 


;| and renders what I have ſaid ſuſpicious of 
| belief, I muſt anſiverthem,that I am indeed 


of the profefiion of the Law, andT am not 
aſhamed of it, forT believe it to benot only 
an honeſt, but an ingenious and honourable 
calling, and (init (elf) not mercenary, as 1t 
1s by ſome ſaid to be, and too corruptly al- 
ſo ſo made by many others : but for the ad- . 
vantagel have hitherto made by it.or believe 
I ſhall ever do, 1n the way of profit, I might 
and may yet aseaſily be contented it ſhould 
be taken away as moſt, 1f not any of them, 
that cry {o loudly againſt it 5 only (I believe) 
with this difference, I deſire to keep that 


little Qzclque choſe, that T have of mine own, £44: | 


par faire bonillir la marmite.as the French ſay- 
ing hath it, and with which, I am I thank God 
contented under the proteGtion of the Laws, 
and they to get what they have not from o- 
thers, jure five in juria,it matters them not, and 


that there may be no Law to check or puniſh 


their unbridled deſires and unlawful attions 5 
did not then the enſuing Treatiſe abundant- 
ly prove the truth of that littleT have ſaid in 
defence of our Laws and the practice thereof, 
I ſhould not doubt bur my ſingle and bare 
aver- 


The. Preface, &c. 
averment of a truth ſo well known unto ma= {f 
ny would ſooner be believed, then their ma- ſþ 
ny foul calumnies, ſpeaking their own inte- 
reſts, though in diſguiſed and fair words and 

retences. I ſhall ſay no more, but leave | 
what I haveſaid to thy judicious conſiderati- | 
on, and the Book to thy ſerious peruſal and 
favourable acceptance. 


o\ 


From my Study 7 7n —— | 
the Paper build- W, illiam S tyle. 
gs in the It- 

ner-Temple: 


-PHSSSDSSSSPSSHES 


PLES PPEDDP 
THE -. 


IT ABLE: 


SOPPPPD 


A 


Ccounte 
AFiions- 
cceſſory, vid. Principal 
dditions 
diourume#tts 
dminiſtr atone 
vant ages 
 Bidavit. 
frmances 
Pee 
preemente 
| 4d and Aid-Prayer-. 
EF exdment, vid. Recoras 
ercements 
DParencee 
peal. | 
urtenant and Appendanre 
gument. 
raignment » 


The Table. 
P li] F< 4 hy 
Aſtgnment- 
Aſſumpſit or Promiſe. 
Attatchment. 
Attorney,vid. Warrants 
Attornument. 
Attaint. 
Audits Duerd a. 
Authority. 
Anditoy. 
Averment. 


Avowry. 
Awards 


Aron and Fem. 
F Bar it Afions. 
Bal. 
2 Bnkrupt. 
Bailiff 
Bargain and Sals 
_ B 7ttery. 
. Bill. 
Book. 
Breach. 
; P Burglary: 


The Table. 
C 


Apias- 
4 Cauſes. 
eſſions.. 
Wertiorarts 
ertificat& 
thattel. 
hancery- 


hallenge. | 
burch-Warden, vid. Warden of a Church. 


lerke ; 

lergy»” + 
ommitment- 

ommon and Commonerse 
ompul ſion - 
ommiſſion aud Commiſſioner 
onſtable. 

ontempte 

ondition. 

onfirmat ions 

otra. 

onſider ations 

onfeſſion. 


onveyance 


ib 


opy- 
opy-bold and Copy-holder. 
orporation- 


ofts and Charges. 
Co 


ovenant. 
ont ys 


I 


urts and their Turiſdiftions, vid. "Priſons: 79 
c. IIs 


I O08 


Conmel 


The Table. 


Conncel aud Councelbour. P 


Croft, vid. Toft. 
Cujtomse | | 
.D | 
I led 
Amages.  w 
| Debt. Ko 
Deeds. | fk 
Declaration- it 
Defanlt. wh 
Deliver ys #4 
Demand. Ke, 
Demurrer. fy 
Deniſon. i; 
Deodands. 7 
Depoſittons. *: 
Deputies = 
Departure. K- 
Deviſee | 
Difference 
-Diſcretion« 
:Deſch arge- 
Diſcontinuance« 


Diſſeiſore 
Diſtreſ# and Diftringas- 
. Dower. 


Daty: 


E 


FeAment and EjeCtoy. 

f Eleg:t. ww was 
leone 
mparl aHces 
I'Wydidment. - mw 
HTry* 
arollment » 


IYOPe © — - - 


ſcheatere 
ſc apes Go oy ra 


tate. 


Ln 


ftople- 
vidence. — _ 
Xaminations 
eenture — 


Poſitions 


ct wry — (rf — gend— ba — yeh oy bref qa — oy 


ecution. 

cept WH» 
Xtgente 

xtexts- 
xtinguiſhment. 


Wits, ſce Deeds. 
Falſe Impriſonments 
alſe Latin and Form. .. 
tes 


The Table: 
x 


ſo1gntes —_ wk =, 


emplification» — _ 


The Table. 


Fee Simple. yy EC 
Felony 

Feoffment- 

Fine. . 

F ling of Proceſs, Ac 

Fiction of Law. 

Foundation. 

Forma Pauperzs: 

Forfeitures. 

Franchiſe. 


" Avel hind. 
Good Bebavinur 
Guardian. 


H 


Y Abeas Corpus 
A Habere facias poſſeſſionem. 
Irs 
Heriot- 
Himag Co 
Hentred. 


| ae 

Inpoſſi bility. 
Impropriatjone 

Imparlance vid.' Emparlauce. 
Indieiment vid. Enattemente 


The Tables 
fant and Iif ancy. 


22 Go 

23 —_” | k... 
Hs » = 

1intendment and Intentio Fey 


Titerrogatories« 


: TOI vid. Court 


| Fufification. 67 
7 ns of Peace. 271 


Atitat- P | #2 
Leaſe, Leſſee. 'Q 
q Lett. ts 374 
$-iverty- 37 
"Limit ation- 37 
tore vid. Books 
bery and Seifins 359 
MA0H» | 375 


it 


M 
FIT 381 
, Mareſchal. | 376 
4 VIelT? Ages | 35K 
| M:ſrecital, vide Recital. 
Id: _—_ 376 


ofa oo 0A LZE + 


# E: f =_ » 4-4 

© v The Table, 
Motion k the Court,  £+OM 
Mortgage. 


GOL 


RK L : | 
. 
+ . 
: s + 8 4 x * 
V4 +» v 
304 4s 7 "* 
* 


\ | Eratize Preignant, 


| ws Non-ſute. 3Y P 
Nole profequi, 3897 
Nomzme Pare. i 3467, 
Notice. | 388P, 
Nez omittas, ow 4 1, 3544398P: 
Nyufance. W 


Ath. | 
HT Obligation. 398 Pr 
Office and Officer. ©... 39JPr 
Orters. . + . | - "<C0TF 
Ontlawry. | 40YF Pr 
Ojer of a Deed, &c. Do Hi 4 r 
eh - $OY Prg 
OD Ort 
| = : :::0 
PP 4ter Book: __— 
P arliament. 40) 4 re 
Pariſh. To 45] Fro 
Partitions 45F Pro 
Paraon. * DOE A 434 'Pro 
Pale i 4 Privy. p 425) and 43 Pu 
Payment. | .450 
Peace, vid. Tyftice ,f ET 1 439 
Penalty. Ioflic of Peace, : 2 


42 
F erjury». 


» 38JPerjury- 
33WPeremptor ys 
" BPlarnte | 
"Pleas and Pleading. - 
Betear 
398 Pleage- 
38YPoor- 
3FPoftess 
28&Ports» 
399 Poſeſſion- 
398Pradzce. 
33 PreſeriÞt ion, 

'E Preſentations 

Preſentment. 
Preſidents. 

39 Preſumptione 
394 Principal and Acceſſory. 
4+Of Priſon and Priſoner. 
OY Priviledge. 
108 Proclamation, 
LO Proof. 
"'Þ $robibition. 

| Proceſs and Proceedings in Lare: 

| Proviſo. 
of Procedendo. 
51] Promiſe, ſee AſumPpſit. 
-5F Property. - 
34 Protection. 
31] Prrchaſes 
CFR 


The Table. 


4.26 
459 
456 
405 
+44 


 43L 


456 
433 
436 


459 


452 
45+ 


.- 457 


ibjd. 


- , 436 


458 
442 


. "" _ 
454 


448 
426 
430 
440 


437 
40 1 
49% 


The Table. 
QC. 


Qu of Endifiments, Orders, KG. 


__ warrants. 


4 . 
% + - 
- Vu 
IC 
% 


R 


Ecord, vid. ———— 
Recognizencee. | 
Recovery« " 
Recital and Mi ;Gecitel. 
Reddidit ſe  - - 
Reference. 
Kejoynder. 
Relief. 
Releaſe. 
Remainder. 
Report» 
Rep! tc ations 
Replevin. 
Repeal. 
Requeſte 
Refrons. - 
Rejtitattion and Reyeftitution. 
Reſervation. : 
Return of Writs, &c, 
Reve rſal. 
Revocattons 
Rever ſion 
Right aud Common Right. 
Roll Co 


The Table. 


46: 


gtisfaion. SOT 


IScire faciare | 4.94 
$etlement: | 597 
Seffions, vid. Ceſſionse | 

I Secondury.. 509 

$8 Sheriff and Under-Sheriff. 503 

63Y] Statute: | 498 
191] Swpgeſtion or Surmiſe. $04. 
+93] Saperſedear. . $053 

t Surrender. ibid. 

FB 9f Surpriſate | 597 

M740 

+4] T 

' 8 | 

91 og Ales. 428 

3] 4 Tenement- $23 

if Tenure. - $32 
70] Texder. | ibid, 
73] Terms. 529 

74] Tame- : | 525 
78 Tiptaff 524 
39 Tile. 522 
64] Toft and Croft. 530 
76] Traverſe. 521 

$0] Treaſon. 525 
2 Trefſpaſs- | | ibid. 
230 Trover and Converſion. 530 

7] Tryal and Proceedings to its 503 


a Truſt. 


The Table. 


Truf. $31 4 
Tyths. +$32 
Y 
Aluation, 
Variance. © $51 
Ferue and Ventre Faciats » « +... 
View: | 552 / 
Vil. £=3-- 
Void aud voidable « -  . + .- 
Ufe. SY 550 
Ufary. : zwidh D 
Toy Ir 
w 
Ager of Law. 560 of 
Warden of a Church, oy Cburch- Warden. 553 E 
Warranty. 554] © 
Wat. - 42% Wl. 
#ay and Highway. * 559 In 
Will. TL) $72 (G 
Witneſs. . -1:$66] tt 
Whithernam. . : : $540 in 
Words. «$62 
Writ. = | '$55 


Writ of Enquiry of Damages 


$4 
551 
$33 
541 
552 
551 
bid; 
550 


Vid, 


Books Printed for and fold by Tho. -Dring 
at the White Lyon, zext Chancery Lane 
end, aud John Leigh at the Bell i: 
Fleet-ſtreet. 


n 


Ollection of Law-Entries, &c. By 
William Raſtal, Printed 1670. 
All the Statutes at large to this preſent 
year, 1670. By Ferdinando Pulton. 
Cokes Commentary on Lzt#letox, Printed 
1670. Folio. 
The whole Office of a Sheriff. By A417ch. 
Dalton, with very large Additions, Printed 
I570. 
Tables to moſt of the Printed Preſidents 
of Pleadings, Writs, and Return of Writs 


atthe Common Law 3; Collected by George 
| Townſend. Folio. 


The Law of Common Aſſurances, touch- 
ing Deeds in General, viz. Feoffments, 
Gitts, Grants, Leaſes, with two Alphabe- 
tical Fables. By William Sheppard, Eiqz 
in Folio, Printed 1669. Price 14. s. 

The Country Juſtice, containing the Pra- 


(tice of the Juſtices of the Peace, as well in 
as out of Seſſions, &c. By Afichaelt Dalten, 


with Additions, Printed 1666. 


Collection of all the Ads/and Statutes 
made inthe Reigns of King Cþarls the Firlt, 
and King Charls the Second,. with the A- 
bridgment 


bridgtnent of fach as ſtand Repeal'd or Ex- 
pired, continued after the Method of Mr, 
Pulton, with notes of Reference one to the 
other 3 to which alſoare added the Statute: 
and:private Ads" of Parliament, palled 
by their ſaid Majeſties until the year 1667, 
with-a Tabledirecting to the principal mat- 
ters'of the ſaid Statutes. By Tho. A44nby 
of Lincolns-Inme, Eſquire. | 


Modern Reports. By William $tyle off 


the 7-ner-Temple, Eſquire, Folio. + 


Actions for Slander. By William Shey' 


pard, Eſquire, Folio. 


Brevis Judicialia, being a ColleCtion off 
Preſidents for Writs, in the Common-Pleas} 


Folio. - | 

Theſaurns Brevinm, betng a ColleCtion of 
Preſidents for Writs in the Kings Bench, 
Foe. 3 Tome * 4 

Reports of that Learned and Judicious 
Clerk, 7. Goldsborrough, Eſq; ſometimes one 
of the Prothonotaries of the Court of 
Common-Pleas. . 40 - I 

Felix Conſortia, or a Conjuricture of 
Religionand Learning; being an exact Ca: 


ralogue of all the Men Famous for Religionf 


or Learning, ſince the time of our Saviour; 
thetime in which they flouriſhed, their ſe 
veral Opinions:and Writings. - By Edward 
Leieh, Maſter of Arts of Aagdalen-Hall i 

Oxford. Folio. The 


The Innocent Lord, being the incompa- 
| rable Hiſtory of Joſeph, written originally 
in French, and Illuſtrated by the unpara- 
teh lelled penof the Learned De Ceriziers, and 
cdl rendred into Engliſh by Sir William Lowre, 
57. Knight, Octavo. | 
at An Abridgment of all the Statutes in 
-bjfÞ force and uſe, from Magna Charta till this 
preſent year 1670. By Edmund Wingate of 
of Grays-Trrre, mn large Ottavo. | 
| The Termsof the Law with Additions, , 
ep} Printed 1667. large Oftavo. | 
'| Fitzherberts Natura Brevinm, Corrected 
olf and Amended, Printed 1667. large Oftavo. 
asf} Littletons Tenuresin French and Engliſh, 
| carefully Corre&ed and Amended, Printed 
Off 1670. in 24. 
hy The Compleat Juſtice, being an exaQt 
[and amganBogs colleftion out of ſuch as 
ug have treated of the Office of Juſtice of the 
ne5 Peace: but principally out of Mr. Lambert, 
off Mr.Croz:ptor,and Mr. Daltor,now amplified 
and purged from ſundry Errors which were 
off in former Impreſſions ; together with the 
;a4 charge to be given at Quarter-Seſlions, in 
on} T'welves. 
rj DoCtor and Student im Engliſh, Printed 
ſe 1668. 
rd The Lord Cokes Compleat Copy-holder, 
in} whereunto 1s added a Jarge T reatile by 
4 way of Supplement, Printed 1668. A 
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A Philoſophical Commentary,or antlu: 

ſtration of-the moſt obvious and uſeful 
Terms in the Law. By Edw. Leigh, Gent 
fometimes of the Middle-Temple. 1 

Studii Legalis Ratio : 'Cr, DireCtions fo 
the ſtudy of the Law under theſe ſeveral 
heads, viz. The Qualifications for Study 
the Nature, Means, Method, Time and 
Place of the Study. In Twelves. 

The young Clerks Companion, or 2: 

» Manual for his daily Practice, wherein arg 
contained the moſt abſolute Modern. Preſi 
dents, fitted for all occalions of preſentule, 
-1na more accurate and facile Method the! 
ever yet was. Publiſhed. In 24. 

The Engliſh Rogue,deſcribed in the Lit 
of MAereton Latroon, a Witty Extrava 

gant; bemga Compleat Diſcovery of th 
mo(lt Eminent Cheats of both Sexes. li 
Octavo.: 

, The Famous Chinoin or the Loves of 
ſeveral of the French Nobility under: botf| 
'rowed names, with a Key Annexed, If 
Octavo. - 

Somes Problems. In 12. g 

Eulpepers Eſſays. In 12. ſenc 
. * Biſhop Andrews of the Ceremonies of thyjrm 

Church, in 16. ck 
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Atturney. 


WA AD VÞ; fendant without Warrant upon Re- 

45>) 8 cord,and the Defendant (aid in Court, 

SY f That he made him not his Atturney, 

* 22 Cor would admit him to be his Actur- 

zofh: + '_Nneyz yet the Court admitted him and 

[him pat in his Warrant of Atturney, according 
the name mentioned in the Record 28. Af. B. Re- 

a, 45-15. H.7. T3. | 

gEvery Atturney of the Kings Bench, ought to 2-:- 

_ + nd in the Court at che ſecond return of the 

 thejrm, by the Ancient Rules of che Court, for the 

cker diſpatch of Juſtice to be done to the peo- 

, and for that reaſon, if they did not, they were 

FJ FÞ< put out of theRoll : and it was then Ordered 

{he Court, that the ancient Rules of the Court 

| B for 


22:2 @; NE appearcd as Atturney for the De= 74+ = £47 * 
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for Regulating of the. Atturnies in their praQic 
ſhould be rencwed and ſet up in the Rings Bend 
Office, Hill. 21. Car. Banc. Reg. For the Atturnie; if; 
teke the better notice of them, and that they ſhould n 
plead ignorance, incaſe they ſhould trenſgreſs thoſe ral 


An Attorney of either Bench, accepting a Way. 
rant to him directed to appear foz the Defendan' 
oz ſubſcribing the ſame, and do nof cayſean a 
pearance to be entred accozdingly, {hall the ne 
Aerm be comoelled to enter his appearance of f 
p2ecedent Term, and plead to Jue; oz in Defauſ” 
of Pleading, Judgment to be entred by Defaul 
Per Magiſtrum Liveſay, & alios Clericos Pal. 2 
Carol; przdictiRegis, 4-7 c 


© One may not repeal a Warrant of Atturney of © 


R 0a Atturney to appear for him , te the int 
cfraud the Plaintiff of his appearance, but 

Furney ' ought by the Rules of the Court ro appeſſ ” 
fofthim, according to the Rules of the- Court, ad} 
withſtanding his Warrant be {o repealed, Trin. 1 
Car. B. R. But after ſuch —_— be may cha 
bis Atturney, if behave good canſe to do it, and do itt 
#n delay of his Proceedings ; for the Law requi 
ſpeedy Fuftice to be done to all perſons. 4 

if. an Atturney do praGtice deceitfully,an Attat 
ment lies againſt him out of this Court,at the pra 
of the party gricved, if he make it appcar co i 
Court, and good coſts ſhall be given againſt hif\® 
22, Car. B.r. For the Court bath axthority to remſe”! 
ll Obſtructions that may hinder the equal Proceedi ar; 
ix Law, and to puniſh thc Obſtrufters, and to right}, b 
party injured thereby, 44 


the Accompliſh'id Atturney, 3 


CS An Atturncy and his Clerk were both committed =-: - 


" y thz Court for entring things againit expreſs Rulcs 
' St the Court, attcr notice of ti ole Rules given 
em by the Atturney of the other ſide, 22. Car. B.r. 
on worthily 3 for 1be doing of this was an apparent 
Y ontempt f the Court which the Cont is bound to main- 
" , and they 'were bound to yield their Obedi- 
day, L 
OY One Atturncy ought not to ſuffer another Atturs- --- 
= to practiſe in his name,by reaſon ofthe many in- 
Þnveniencies that often happen to the Clyents by 
is Means, 22. Car. B. x. 


WY If 2n Atturney 15 pur out of the Roll, and ano- 
er Atturney ſuffers that Atturncy to practiſe in his 
me, he fhall be put out of the Roll likewiſe. Per 

Wd: Ch. Tut. Z1ich, 16. Car, 2. Regis. + 
" One G. H. an Atturney was ordered to be put out 
+ bc Roll of Atturnics, for cutring a judginent 2- 


inſt an.cxprefs Rule in Court, Mich. Car. 32. B. r. 
tit was not done. } 
| The proper place for an Atturncy General to lit 
0n any ſpecial matters, whercin his attendance is 
quired in Court, in matters Ciiminal, is under the 
decs on the left hand of the Clerk of the Crown. 
71.1, Won . 
tthis is but upon ſpecial, ſolemn, and extraordi- 
aud ry occaſions z for uſually he ſits not there, but 
_ thin the Bar in the face of the Court, Mich. 224 
= 2 = op. bot ke mac we rod l Yue fo ap 07+ 
-ENo under-Sherift ought to be Atturney, for it is 
en the cauſe of encreaſing of Suits, and alſo a 


t e;Þrance in diſpatch of Clyents cauſes, Trims 23. 
» B. r.By reaſon of bis denble Capacity,and Intereſt, 
of bis great power he may have in the County where 
i ſ8ch an; Off.ver, 


ight| 
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If the Atturney of the Plaintiff or Defendant { 
dye hanging the Suite , and the other party wh 
Atturney 15 dead, have notice given of it, and y 
not retain another Atturney to proſecute for him, 
other party may proceed,and is not bdund to hind 
his Clyents cauſe tor it. For he is not bound to t; 
notice of the Atturney's death, aud is not to be hind 
7n bis proceedings by reaſon of bis Adverſaries obſtin 
#nd neglef. Mich. 22. { ar. B. re. 2* 

The Plaintift or Defendan: may not changet 
Atturney pending the Suite, without leave of t 
Court, Mzch. 33. Car. B. r. For the changing of bis 
turney, may reflect upou the Credit of bis Atturney, 
relation to his Practice, which tbe Law is tender of, 
it may alſo» prove prejudicial to the other party, by 
underſtanding of this change, Mich. 14. Car. > + 

Alſo the Atturney onght to be ſatisfied his Ft 
before any other ſhall be admitted to proceed 
the Cauſe, in which another was formerly retci 
as Atturney. 

It was the old courſe in proceeding in an AQF 
of Treſpaſs and Ejectment, to delver the Leaſt]. 
fjzectment to the party to whom the Plaintiff I 
made a Letter of Atturney to execute the Le 
and for the Atturney to deliver pofleſhon of ob 
Land. upon the delivery of the Leaſc, Paſ. 24. ( ba 
reg. But now that way of praftice is diſuſed, and © 
Leſſee of the Lend ſends a Declaration to the Ejettor, 
the Ejeftor gives notice theredf to the Tenant in Poſſe "i 
t0 defend the Title ; or if a Declaration is deli "a 
by a ſtranger to the Texant in peſſeſſion, it is "Re 
cient, 

If one have a Letter of Atturney to delive 
Pccd to another, and alſo avthority from' the p bt 


cre 


J 
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word of mouth to do it, he may make uſe of 
Yhich of theſe be will to do it by, but not of bo th» 
& the firſt that he makes uſe of ſhall be cffedtual- 
T1 the other ſhall be void. Paſc. 24. Car. B. r. For 
e Law will not warraw* unneceſſary and ſuperfluous 
s, and when a Deed is once well executed, all ſubſe- 
ent Afis in order to the execution 3beredf are of no force 
Bualidity in Law, 

An Infant ought not to appear to an Action by an 
Eturney, but by his Guardian 3 for he cannot retain 
Atturney, but the Court may afſign him a Guar- 
an, Paſc. 24 Car. B. r. For the Law doth take Infants 
4 their Eſt ates into protection, aud will not ſuffer thens 
Rao any aft which may be prejudicial to either > yet on 
other ſide,the Law will not protect them to do wrong: 
d therefore if there be cauſe,will aſſign them Guardians 
Ki nſwer for them, and make ſatisfatien out of their 

. Wates. 

he Atturneys ought tobe ordered in the ordinary 
inner of their practice,by the Maſter of the Office, 
d it dittercnce ariſe between them concerning it, 
is to hear both parties,ai:d to order the matters in 
ference betwixt them, and they arc to ſubmit to 
, Paſe. 24. Car. B. ry. and the Court is not to be 
Sabled but in extraordinary and dithcult matters of 
dceeding. 

[f there be divers Defendants declared againft in 
2 Declaration, the Arturney in the caule on the 
tendants part, cannot be compelled to appear for 
re of the Defendants 3 than for thoſe from whom 
had warrant to appear, 24. Car. B.r. For the De- 
dants Caſes may be different, although the Plaintiff 
Fare againſt them joyntly, and each of them hath 1i- 
PRty t make choice of wbat Atturney be pleaſeth , 
E B 3 - and 
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'6 The PraGiical Regiſter ;Or, 
and ts Defend bimſclf as be ſhall be beſt aalf 


Eftes 1-5 . 

It one retain one by Warrant to be his Attur 
in a Suite dependmg, againſt him in this Court, 
way appear for him by that Warrant in all Sui 
which arc there depending againſt him. So that 
clarations be hied in the Office, or delivered to 
Atturney before the end of the ſame Term his ba 
is hicd. Note thisisin caſe cf a Common By 
but itis otherwiſe in caſe of a Special Bayle. 
1649. B. Sup. For th: Defendant being, after his 
pearance and bayle put in, ſuppoſsd ta be in Cults 
Mariſchalli, #»e &#t1urmcy that appears fer bim is bo 
to receive any. Declirati-u that is brought ap .ainft bi 
fr one in priſon may be charged with any action breufi 
agctnit him by any erſox. | 

Atcurneys.ought to be of fome Inns of Court 
Inn of Chancery, and not to lodge in Inns or A 
houſcs,or in Private places, By Reb chick Juſtice, 
164%. B. Sp. $. Feb. For it is #ot for the henout 
the Law, awrfor their cocdits to lodge in obſcure plu 
but ta livein Socicties, where Order and Government) 
and were this ol ſired, muc;) foul Pratiice would 
hindrcd. 
 Arrurnezscf che Kings Bench,oug it to be alloy 
inail Circuits as the Atturnies of the Conimon PI 
3re.although ic hath becn denyed tncm 1n the! lex 
ficrn Circuit,and ought not to þe compelled tofſon 
extraordinary Fees for practiſing therc, prr Ire 
Paſe. 1650.1. Miii. For thcy are equa''y Aru 
fer the 200d 124 eſe of the people with the Anu ne) II 
the Crmrm 'n Piers, and therefore 3s reaſon theyſh? 65 
ke equally privile-loed. vid. 1. He 7. f. 12+ a. tnat P 
Atcurncys fie Rings Bunch are not Atturneys pr 
pn kecord, Kry Mere. - : 
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al An Action: upon the Caſe lyes for the Clyent a= +-1© 
ainſt his Atturney, 1f he plead a plea for him, for 
hich he hath not his Warrant. Hill. 49. B. Sup. 4. + + 
Ind ſo it is if be appear for bim without a War- 

Suifhent > for be may be damnified by bis Appear- 
nce > #5 well as he may by bis Pleading for 


« 


The Atturneys of this Court were ordered from 
encforth to be ſworn as the Atturneys of the Com- 
Fon Pleas are, by Rolle Paſc. 1650. 1. Maii. B. Sup. 
his was @ good proviſion for the people, to make tbe At- 
avrneys the more Conſcientious aud Careful in their Cly> 
ts buſineſs. 
One cannot force an Atturney to be his Atturney --: 
»-cugainſt his will, by Rolle Chief Fuſtic, Bus ©. whether 
be alſo ſo in the Common Pleas,and whether in Caſs 
I the Atturneys ſhould refuſe, wbetber tbe Court be no 
aloud to afign the party an Atturney. 5 <={- 
-e, i One may be an Atturney tor a Clycnt upon Record, -- : 
dyct another Atturncy may aG& all the buſine(s for 
Wis Clycnt. But the Attzerney upon Record, is tbe Attur= 
ty that the Law takes notice of. a. 
An Atturney that hath Warrant to. appear for his v4 7 | 
Tlyent,may plead for him without another Warrant, ; 
Rulle Chief Fuſtice. Sed &. tor divers Clerks in 
|Fourt ſaid privately that he cannot plead no other 
lea for his Clycnt without a ſpecial Warrant, but a 
ou ſum inf-rmatus. And ibis ſeems hut reaſonable, for 
rpere it ſo thas be might plead any vtber Plea, be mighs 
a8 cjudice his Clyent againſt his will. 
Inthe Cafe of one Boyle and Scarborough, Paſe. 
$656. B. S. Glyn Chief Juſtice commanded a Rulo 
# be made, and ſet up in the Office, that none ſhall 
tertain 2g Atturney in a Cauſe where an Attur- 


B 4 ney 


ft Pa dreth the truſt is determined. 
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rey is formerly retained,” without firſt acquainting tic 
Atrurney that was firſt entertained, or the Sccondarydſhy 
the Office, upon pain.of 571, 44 3 7. 11 1 

It an Atcurney dye pending/his Clyents cauſe, hi 
Warrant of Atturney is determined, and (his Cle 
may not procced.in the Suite without another War 
rant, by Kolie Chief Fujtice. For the A. turneys C lerk 
wot truied by the Clyent, but the M eſter, and by hi 


By G:jn Chicf Juſtice, it is againſt the Rules of th 
Common Pleas, andagainſt the new. Rules of th 
Court for one to change his. Atturncy ig 2.$uite. Paſ 
Io056. Bb, $. 2- er 
* AN Afturnicy ſhall not: have his Priviledge in aj 
Action brought by hiriſelfand bis Wife: 3 becaule: 
lo the wite, the proceedings are coram. non Fudiclyhy 
MM. 73. Car.and 1o is Poxoles Calc in Dyer. mc 

Buc wherean Atturney brought an Action. as Eaſe ; 
ecutor, although it was in Avfr dro, yet held goofs 
after « Verd1&, Trin. 1654. _ £3 

In'the.Caſe of Ridlcy and Carr Paſe--I656.B. S.1 
was {aid by Glyn Chict+Jultice, That.-by the ne 
Knies, 1f an Atturney of chis-Court do a blent him. 

1.0m the Court, and not. give = attendance fort t 
V nul-year together, he loles his Priviledge, and Yar. 


Y, 35 1t rulce 10 this Caſe. 5: 4 | et 
LENS | 123 tj Wint 

ACS. : 34 al, 

| Ir 


» There ought to be vath appareut malice in the DeÞile 
fendant, and prejudice aliv done.to the? Plaintiff 'tQula 
2r0uUGd. an Aftion upon the Caſe upon, or &lc it wilfſive: 
uot lyc 3 tort there be only malice and no dammagPar. 
$41c by 3t, Ther can bz BUthing recovered, and (Ip 


the Accompliſh'd Attmrney. *'9 
ce Action will be vain and to nopurpoſe 3 and if 
here be only dammage and no maliceit 15 but dam- 
4m ſine injuria, and not puniſhable by Law ,Hill. 21. 
ar. B.r.For the Law doth not countenance AGi-ns which 
23 give no remedy to the party that brings them.nor will 
dmit men to be vexed by. utes, where it is apparent 
hey did no inju-y. 

Where there are two ſeveral dammages done to 
he party,he ought to have two ſeveral Actions, and 
Wor to joyn them in one Action. Entred rot. 156. 20. 
Wir. Hill. 21.Car.B.r. For this would make confuſion in 
pe proceedings, and binder the diſpaich of Fuſtice. © 
 cong without wrong will not main- 
zin an Action, nor malice without dammage, #et 
Fpalice may-aggravate the dammages recoverable, 
here there is dammage and wrong meeting toge- 
Wicr, HL. 2 1. Car. Br. F oe though the Lays tender tn 
Ye prniſhment of thoſe that offend out of nfirmity of 

ature 3 yet it looks upon malicious offenders as dangerous 
nd deſtruci zve to the Commun ſafety,and doth Jane ſucb 
verely, 

Where two Actions though of ſeveral. natures do 
ſWepend one upon the other, the-abatement/ of one 
f the Actions is the abarement of both,” Hill. 21. 
d (Far. B. r.. : For thowgh the Aftions be of ſeverdl natures, 

jet having dependency one” wpon the otyer, they mujt be: 
$intly proceeded in 3 and ſo if one fail, the other _ mend 
al, ; 
Inan Action upon the Caſe,grounded upon a pr62 
DeFile 3 the Declaration is AGiv ſuper caſuns in the fins 
} tt lar number,alchough the Action be brought upon 
wilſivers promiſes,tor the word Caſe includes all,. 21. 
nagT ar. Br. becauſe it is nomen colletivum,and takes i 72 
d (F/! particu! ars belonging to tbe cauſe of Afitone 
cy + | | An 
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An Action brought againft a Conſtable for a thin 
done by hum by vertue of his Office, ought by tl 
Statute to be brought againſt him in the Conn 
where he is Conſtable,and not elſewhere, 21.Car B 
And that upongreat rezſan, for publick Miniſters 

Juſtice are favinred in Law 3 and though by Law th 
arereſponſitle for mſdemeanours in their Office, yet tf}, 1 
Law provides that they be not put to greater tronble thaff, > 
need requires for their neceſſary Defence. wl 
 ATravlitory Action may belaid in any County, 
the will of the Plaintifyet generally (and it Genf;;, 
the bettex and more indifferent courſe ſo to do) },,; 
uſcth to be laid in that County where the cauſe of 
Ction did firſt ariſe, Mich. 22. Cay, B. r. Kor the Ly 
intends, that there the beſt Connſance rf the Cauſes f 4 
Gon may be had, and conſequently the cleareft Tryal. 

2 But wken there 15 a tort or cauſe of Action in tun; 
Counties,'tis at the Plaintifts Election to lay the Mm 
dion.in which County he pleaſeth, Evone verſus Thi ad 
ebald, Mich: 18. Car. 2. Reg. : = 
+ Tranfitory Actions ought not to be brought with 
m Corporations, for their priviledges do propet|ſ{p 
and only.cxtend for the tryal of ſuch Actions , thifas 
cauſcs whereof doariſe within their own jurifdiclf py 
ons, Mich. 22, Car. B. r. And they ought not by colourfpr 
their particular Furiſdiciions entrench upon the Commul &, 
Law, hut keep themſelves within their own bounds. 

Either an Action upon the Caſe, or an Action « 
Detinue at the Election of the Plaintiff may. df (þ 
brought tor goods detained from him, 22. Car. B. jj 
For it is but juſtice that the party ſhould recover his gool 
deteined.\n: Specie, if they may be bad or elſe damag! 

{wit ene for detetning them at his Eledion for the DW C: 

fendant is not injured thereby. | 


the Accompliſh'd Atturney. 11 
hi} An Action of Trover and Converſion,is in its na- 
Y Uifture but an Action upon the Caſe to recovet dam- 
nnmages, Mich. 22. Car. B.r. and #s not brought to recover 
" Blzhe goods in Specie. 
er: An Action upon the Caſe, doth Iyeby the Statute 
gainſt the Court of Admiralty, for holding Plea of 
2 matter which is not within their Juriſdiftion,Miech. 
thaf22. Car. B. r. Aud juſtly, for every Furiſdidtion on7bt 
to be kept rithin its own bounds, aud if any one be inju- 
t Bred by tranſgreſing heretn the Common Law will relieve: 
the party injuered therchy, and cauſe ſatisfaQion to be 
mae for this injury. | 
W Where a promiſe is made by a Fem Covert, or by 
Fa Servanr, for the Husband or the Matter,the Action 
Wor breach of this promiſe ought to be brought a- 
g4inſt the Husband or the Maſter ; for it is their pro- 
mile, and the Wife and the Servant are but inſiru- 
ments, Mich. 22. Car. B. r. end are to receive no 
Wad7.1ntzge or diſadvantage thereby, but the Husband 
Rand the Maſter. 
1p An Action upon the Caſc doth lye againſt one for 
rg {peaking ſuch words falſly and maliciouily ofanother 
 Ulas it chey were truly ſpokenof the party, he might be 
IN puniſhed as a Felon, or by ſome Statute. fined or ime 
wr prifoncd, Mich. 22.Car. B. r. as for calling him Thief, 
my &c. For althougb the words be not true, zet tbe party of 
whom they are ſpoken is defamed thereby, and may per- 
i” chazce be proſecuted a5 @ malefatter byreaſon of thewards 
13/2 
4 There is a diflerence betwixt bringing of an Adti- 
lf on,and the laying of anAction,Mich.22.Car.Þ r. 
F lc is cauſe ſuffcientto ground an Action upon the 
Di Caſe for one to put another to the trouble and 
charges to ſue for that which is his own, Afich. 22, 
2. Car. 
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Car. B r, For there the party is put to unneceſſary troub| 
and charge, and.ts u1t damnified thereby; and it is rea 
fon he ſhould be repaired. 

The cauſe tor bringing an Adion-upon the Caſe fo 
the ſpeaking of words againſt one, is the tempora 
loſs or dammage which may accrew to the partya 
gainſt whom.they-are ſpoken, ' by the ſpeaking of 
them, and not the words themſelves, Mich. 2 2. Car, 
B. r. For the Law regards not words no further than the 

. 2y tend #0 the Vonage of #nother, either 3 n his perſunf” 
er bis etate. 

An Action upon the Caſe dot'; lie for. ſpzaking df f 
words againſt a. man, by reaſon of which he loſt hi” * 
marriage, Mich- 22. Car. B.r. For thereby he may per h 
charee receive dammage in reſpect of the increaſe of bi 6 
Eſtate, and other, Camforts of marriage probably ex 
pected bythe marriage, hadit not been hindred by ſpeaky, 
vg of the words. k 

AnAction upon the Caſe doth not lie for arrerage 
of Rent duc upona Leaſe for years, becauſe the Lawf 
gives a proper Action for it, to wit, an Action 0 
Deb, Mich. 23» Car.'B. r. Tet in ſome Caſe one may 
baze an Aftion #pon the C ſe where he may have anothe 
Ati, as in the zen{ting Caſe. 

Atpon a promiſe made upon an #nſimul computate 
"—_ tne party towhom the promiſe 15 made, may} 
either bave an Action of Debt, oran Action upon the 
Caſe:at his Election, for the ching which was before 
12 diſputc and uncertain, is by the account and pro» 


| 


ty 


, 
ſhe 


Or 


he 


miſe. reduced to: a: certainty, Mich. 22: Car. B. rÞ 
The Aciton ujon. the Cafe lies apon the breach of thi" 
prom: le, and the Adon if Debt lies for the ſummns* 
pl bicb is reduced to a certainty, by the ſtating of 1h" « 


ACCOMPe, 


rc 
a 


For 


For a Debt certain, referred among other things 
0:0 Arbitration, an Action of Debt doth not lie,bus 
Kn Action upon the Caſe, Mich. 22. Car: B. r. For the 
Seferring it to Arbitratim, amongſt other things makes it 
certain > and an Afiion of Debt lies not for an incertain 


am. 
; It is not-ſafe to be too particular or over curious in 
he laying of an Action, for it is often times a. cauſe 
Fhat the Action doth fail, Hi!/.2 2.Car.B.r. For by ſuch 
Krriofity the Plaintiff gives the Defendant the more ad- 
Bantage in pleading. | 
$ An Action upon the Caſz lics for calling oneWhore 
hi$8 London,but this 1s by the ſpecial Cuftom of the Ci- 
perf Hill. 22. Cer. B. r. yet 24. Car. Paſc. The Court 
" ,$nas divided in opinion in this queſtion, whether an 
e>:Þfion doth lie or not, Ideo ©. | 
Þ# An Action upon the Caſe lies for a private nuſance, 
Þut not for a publick,. Paſe. 23. Car. Br: but an Endi- 
_Fiment.,becauſe the Common-wealth is concerged in which 
ll private Intereſts are included. 

An Action upon the Caſe doth lie for ſcandal or 
or moleſtation, Paſc. 23. Car. B. r. For in both 
oſes there may be damnum and injuria. 

Three bring an Action Joyntment for calling of 
, $hem Coyners, and held thar it doth not lic joyntly 
ut ſeverally, Fiſhes,17. Hil.33.Eliz.in Ban. reg. 
| Wherea Joynt Action doth lie againſt divers per- 
-refons of whom ſome are known to the Plaintiff, and 
ro-þ2c reſt are not known unto him, the Action may be 
_ , Þrought againſt them chat are known by their parti= 
;Fular names. and againſt them that are not known 
mn encrally, with a ſimul cum aliis, &c, Paſe. Car. B. 7. 
\ bg 1Z-as to charge ther that art known, but not the parties 
vt named. k 

In 


nay 


"or 
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In a tryal upon a Treſpaſs and Ejectment,or a Re 
plevin touching the Title of the Land in queltion lf 


though the Verdict paſs againſt the Plaintiff ; yet 


he may bring a new Action for the ſame Land 
for (ſuch tryals are not final, Paſc. 23. Car. B. r.t 
cauſe the Land is not recovered in them, bat t 
pag. only which he had at the time of Eje&me 
made. 

In a Caſe betwixt one Nichols and Webb in th 
Common pleas for calling the Plaintiff (being an At 
turney at Law) Knave, a Verdict and Judgment wi 
given for him 3 and this judgment being afterwardf 


removed by a Writ of Error into this Court 3 thif® 


Judgment was athrmed,entred, Trix.1 2.Car-Rot.10 


Paſc. 23. Car. B.r. But the words muſt bc laid to If, 


ſpoken in relation to his Profeſſfon,or elſe they will not 
Afionable. 
} An Action brought for Rent or breach of Coy 
nant upon a Leaſe, may be laid cither in the Coun 
where the Leaſc was made, or in the County whe 
the Lands do lie, that are let by Leaſe, Pafc. 2 
Car. B. r, For the AGions ſound in the realty'in t 
ſped of the Lands fer which the Rent was to be p:id,anl 
eoncerning which the Covengnt was made , and ſo at ' 
wot Tranfitoryt Tt —_ { tho hs | 
Vexatious Actions are not favoured in Law, no 
by the Court,but may be referred to the Maſter of t 
Ofhce to cofthder of them, Trix. 23. Car. B. r. Fa, 
#7 farour Vexations ſuites, is a great Injuftice whi 
the Law bat is to do indifferent Fuſtic t0 all, can, 
be owilty f. 
A violent intendmment may bring one within thi, 
compals of an - Action,Mich. 23. Cor, B. 1, by Rol 
&. timen in what Calſcs. 
| On 
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Onemay in ſome Caſc bring an Action at the Com- 
zon Law,for that for which he may alſo have his re- 
dy in the Eccleſiaſtical Court, for the Common 
aw is to be preferred before the Ecclefialtical Law, 
here they ſtand in equal degree in reſpect of the 
atter to be trycd,Mich.23. Car. B. r. And therefore 
ſuch Caſe is 3s n1t reaſon that the Plaintiff be harr'd 
om his Eledion. 

F By a ſpecial cuſtom an Action doth lie in ſome 
Baſes in which at the Common Law no Action doth 
,and ſo was it adjudged, 8, and 13.Car, Mich.23. 


. ar-B.r. 4nd yet ſuch Aion is not againſt the Common 


oy 3 for the ſpecial cuſtom of the place, is the Law of 
Ft place where it is wſed. 

The Kings Charter cannot enable the Patentee to 
Sing an Action which the Common Law allows 
vt, Mich. 23. Car. B. r. For the King cannot 
ter the Commyn Laws , or the Proceedings there- 
by n__ > for this were t0 uſurp #pow tbe peoples 

rth-right. 

If _ bring an Action upon the Caſe for divers 
ords ſpoken, whereof ſome are Actionable and 


me of them are not, yet the Aﬀtion lies, Trin. 24- 


Wer. B. r. But for them that are Aftionable.and as to 

ens only, dammages ſhall be given,if it paſt for the 

aintiff. 

The Husband may bring anAqtMWn alone for ſcan- 
Blous words ſpoken againſt him and hisWife,and re- 

. Þver, and yet may afterwards bring another Aion 


. ito recover dammages done to his Wife, by the 


zking of the ſame words, Trin.24.Car.B.r.tor the 
.;$usband & Wil arc both particularly damnified by 
(pcaking of the wards, And this ſhall not be ſaid 

be s double yexation. bp 
n 
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- "An Adion upon the Caſe doth not lie upon a aff © 
tract which ſounds in the realty but an Actionofgþjj 
venant: 9.'ifrhe contrad be mixt with otherm{#,,z 
ters which/are not in the realty, whether it will th; 
lic or no? Mich: 24. Car.Þ r. | Fo 
- Ifonetakeout a Latitat within the time litmitedſſfe: 
the Statute for the limitation of Actions 3 1t 1s a gof,,s, 
bringing of the Action .in due time, and he 15nff 1 
barred by the Statute, although he do not declare;r; 
 Bainſt the party within the timie limited by the Shiv: 
tate, Mich: 1645. B. S. For the taking out the Writ;;; 
Latitat, is iu the nature of filing an Ori2znal, and by 
ing it, the Suite 1s-commenced within the meaning of i 
Statute. _ ; 
'- An Action of the Caſe doth lie againſt one tlilg,, 
doth Arreſt another without cauſe, Paſe.1650.6.MY ;þ, 
B. Sup. For there is dammum 6&injuria to the paſſhy!, 
arrefted by the doing of it. to 
One may. have an Action upon the Caſe againf 
Witneſs that is ſerved with a Subpzna to appear a 
fryal and doth not appear by the Statutes of 5. El 
C-19.29.Eliz.C.5. by which 10. /. forfeiture 1s giv 
tothe party injured thereby 3 and ſuch other (apy 
taction, as the Court ont of which the proceſs iſfu 
thall think meet, Paſe. I&50, B. S. 18. Maii. & 
Nov. _ 
» AJoint AdtioWf the Caſe doth not lic againſt ti 
feveral perſons'for ſpeaking the ſame ſcandal 
words.tor 'the-words ok one are not the words of ti 
other, but they muſt be ſeverally ſpoken, and conl 
quently ſeveral Actions ought to be brought agail 
chem, but'a”oynt Endidtment- doth 'lie in (ach 


Iſt! 
j Ni 


Cale, andallo afeveral Endiment at the Eledtidhe 
of the Proſecutor 27. Fan. 1650.B.S. So ruled by tilpa 
Court, ON 


the Accompliſh'd Atturtey. i9 
1 One may joyn two Debts due upon two ſeveral 
ff bligations in one Action, and ſoit is of other per= 
'mKHnal Actions which are of the ſame nature. but it 
| tWnnor be done in real ACtions, in regard of the 
ifferent natures of them, and the ſeveral kinds of 
edifcfence may be tnade in them, 6. Feb. I650, B* 
$0 We 0- of” fox +52 tg 
150 If a Carriers ſervant or his fon conſpire to rob the 
artF:rrier, and do rob him, the Carricr not being 
S rivy to the confpiracy 3 an Aion will lie for the 
rtairict againſt the Hundred, where he was robbed, 
Won the Statute of Wincheſter : bur this matter may 
urged to the Jury upon the tryal in mitigation of 
Emmagecs, by Rolle Chief Faiiice.F# 1t is all one as if 
Franger had rohbed bim, as 10the fat done, but as 
the demmares be is to recover, it js nos reaſon they 
- be ſogreat, beinig cauſed by perſons ſo nearly relat- 
$0 Ia» 


Amcnc ment. 


By Glyn Chief Fuſtice, Paſc. 1657. B.S. After a Plea 
put in unto a Declaration, the declaration ought 
t to be Amended by the conſeat of the Atturncys 
both ſides, without the Icave of the Court,though 
be but in things immaterial, and not of ſubſtance, 
the Court enly is to order and regulate all the 
vceedings in Law whicn are there depending. 14-+ 


Nut 


"I 


| 
alc 
of tl 
onll 
Z4ul 


that the Blaintiff mapamend his Declaration in *=- 

32Stterof fozm after ageneral iſſue pleaded befoze en» 

ackÞ.without paping cuſts, oz giving Jmy rlance, but 

ciillſe amfd in ſubſtace,the be muſt pay coſts,o2 give 

y (Wparlice athibelecxes,butifhe amed after a ſpecial 
ON C Plex 


18 The PraGical Regiſter ; Or, 
Plea pleaded, tzenbe muſt pap, although be woy 
fr9e impariance, Paſc. 2 1. Caroliſecundi Regis,p 
Magiſtrum Liveſay, & alios Clericos. 


N-tz : In all Rules where there is mentig 
made of payment of Cofts ; the intent of t 
Rule is, to pay fuch coſts as the Secondary ſh 
2x, 


That the Plaintiff map amend his Bill upont| 
Foyle, atany time befoze the Wlea pleaded, but ni 
afterwards without meticn of Tourr, Paſc. 4 
Caroli iecund1 Regis, per Magiftrum Liveſay, { 
alios Clericos,, 


Original Writs are not amendable at the Comm 
Law, for if the Writ be not good, the party mf 
have another, Hill. 22. Car. B.r. And it zs danger 
to alter thefoundation of things. | | 

The leaving, out of the Atturneys name in the In 
parlance Roll is Amendable upon a motion madet 
the Court to have leave to do it, but aot witha 
leave of the Court 3 ſo that the Atturneys name 
not left out in the Iſſue Roll, for then it is not 
mendable , Hil. 21-Car.B.r. When the Iſſue Roll 
mare up, then the Record is a perfedt Record, and P 
cr:ght not to be amended in that part, for this would br. 
alier the Iſſue. a 

It ina Replevin the Avowant do Amend his | 
yowry before the Term,and do pay coſts,the Plaintff 
ought to reply the next Term following, but if | 
pay not coſts, he is not bound to reply the n 
Term, 21+ Car. B.r. For by accepting of coſts, be hi ; 


Sifpenſed with the fault in pleading which was amend! "op" 
25 | al 4 


the Accompliſh'd Atturney. 1g 
nd ſo he ought not to delay the other parly, by #ak- 
Wn advantage to delay the parly by reaſon of the amend= 


ment. | 
Any fault in pleading which would be Amendable 
fthe cauſe were depending in an inferiour Court, 
ay be Amended where the cauſe depends in a ſu- 
Þcriour Court, but not e corrtra, 21. Car, B:y. For 
[nſeriour Courts are preciſcly 20 keep their forms 
n Pleading 3 and if they err, this Court will 
W ſuffer them in many Caſts to Amend their plead- 
| T80 | 
| Where two ſeveral perions joyn in one Decla- 
F:tion,and onc of them dic pending the Suite, the 
Declaration cannot be Amended, but the other par- 
y that ſurvives mult havea new Writ 3 for there is 
$ great difference betwixt a Joynt Action anda ſe- 
Feral, Trin. 22. Car. B. r. For it may be, the cauſe of 
{Gon doth not ſwrvive; and ſothe death of ons of the 
laintiffs doth abate the Frit, and where the Writ is as 
ated, the Declaration is not Amendable. | 
| APlea may be Amended upon giving of notice 
Fhereot to the other party.and paying of coſts; if the 


. Flea be only entered in Paper, but if ic be entered -in 


archment,it cannot be Amended,for then it i5a Plea 
pon Record,Mich.22. Car.B. r. And Records ought nes 
be amended in material things, ſaich as a Plea is, for 
bis would be to make it anther Record. 

The Court of the Kings Bench will not Amend 2 
Tranſcript ofa Record removed thither by 2 Writ 


. MError out of an inf-:riour Court, but they will A+ 


Mend a Record removed thither out of the Common 

Fleas, if they ſee cauſe, Mich. 22. Car. B. r. For if they 

Fould,this would beget much trouble to this Court bich 

Te dignity of this Court will a0tjufſcr. = 
& 2 : 
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If the Plaintiff defire to alter his Declaration, it ishay 
the election of the Defendant to take coſts of tiff m1 
Plaintiff,and to let him Amend his Declaration, or 
refuſe to take his coſts, and to Imparle the n 
Term, 22.Car. B.r. and 1650. B.S. For #7 ſo doy 
the Defendant is at no prejudice by the Amendment ; iſ 
if be will, he may emparle to adviſe upon a Plea, fith 
the Declaration ſo amended, or if there be no eauſe offuſſ 
by the Amendment for him to adviſe, then he may t; 
#be coſts and plead. 

A Return upon a Habeas Corpus,or upon a certinÞ 
13 to remove Orders of Scfhons of the Peace, & 
cannot be amended the Term after the Return 
made, but it may be amended the ſame Term 
which it 1s made, Hill. 22. Car. B. r. For the T 
efter the Return, they ſhall be intended 10 be filed, of 
&pon Record 5 but the ſame T erm they are returned, 
#ſacally given by the Court, to amend and make ſuch 
z#rns perfett if they be erroneous,and this is in faven 
the Common wealth. 

The Clerk of the Peace may amend an Endictme 
removed into this Court at any time, during ii 
Term in which it came in here,but afterwards it caſe! 
not be Amended, Hill. 2.3. Car. B. r. for the ſame 

ſons as aboveſead. ; 

The Plaintiff may Amend his Declaration thou 
it be ſeven years paſt fince he Declared, if it be but 
Paper, Hill. 23. Car.B-x. paying coſts, or ſuffering 
Defendant to - Emparle tll the next Term after for 
Defe ndant is no more prejudiced thereby, notwithſta A 
ing the antiquitie of the Declaration,ghan if the | 
el aration were but of the Term next preceeding. 

If the Plea Roll be rightly centred, though the Pop: 
be miſtaken in the tranſcribing of it, yet the Poo! 


the AccompliſÞd Atturneys wn 
ay be Amended, Paſc. 24. { ar. B. r. For the Poſtca 
made up by the Clerk of the Affizes, and is guard- 

by the Plea Roll , but the Plea Roll cannot be A- 

ded. 

A Declaration grounded upon an Original Writ 
: Mit be erroneous cannot be Amended,but if it be up- 

a Latitat or Bill of Middleſex, it may be amendcd, 

aſc. 24. Car. B. r. Becauſe the Writ upon which 18 

grounded, if it be erroneous is not Amendable, and 

it ſuppoſed the Writ was erroneous. But a Declara- 

n in the Kings Bench . is not grounded ow the Lati- 

t, or Bill of Middleſex, for the Plaintiff is at large to 

clare as bepleaſerb. ; 
If a Trantcript of a Record removed out of the 19- 
Mommon Pleas Court, be to be Amended here, the 
lerk in the Common Pleas is to bring in the Ori- 
inal Record out of Common Pleas into this 
ourt. that the Tranſcript may be here Amend- 
d by the Record it (elf, Trin. 24. Car. B.r. For 
ery Court will only #ruſt their own Officers , with 
pe Records of their Court who are accountable 19 them 
Tr their aftions,and are puniſhable by tbem for their miſ- 

emeanexrs, and with ſuch perſons Records are only to 
e truſted. 

The Clerk of the Aﬀizes may Amend the Poftes by 
is Notes, if it be miſtaken, after that he hath re- 

rned it into this Court, Trin. 24. Car. B.r. For ſicb 

ltr feall be ſaid to be but vitium (criptionis, and not 
eerrors of the par ties. EF 3 
An Indictment removed into this Court may be A- 
tended the ſame Term it came in, but not afterwards 
ut upon (orne extraordinary matter, Paſc. 24. Car- 
jÞ-r. 414 to avoid ſome extraordinary miſchief which can= 
ot be otherwiſe remedied. 
4 - After 
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' © Aﬀerthe parties have joyned in Pemurrer ; t 
Demurre+ miy be aniended if it be/pritint Paper,Paſ 
34Car. By. by the leau if the Court, ant the conſent 
tbe aries concerned, 


> 4 


Pjffet may be Amended by the Record in ſuf 
things whereby the Amendment may not bring t 
Jary within the compaſs of an Acttaint, Trzm. 24: C 
Bir. F0ffiteh Amendment would be miſchievoes, and i 
Law takes care to prevent miſchief s. | 
" ARecord may be'Amended ina (mall matter aft: 
Ifſe foytied, ſo that thereby the Plea be not alter 
Trin." 24. Car. B. r: mor the Record much defaa 
ey; 5 for. Records ought to be fatr,and plain to Þ- 
ro. *? NY 

A Record may not be' altred by theconfent of 
Atturneys 'on both ſides, without a Rule of t 
Court, and if it be, if the patty grieved thereby wiſe 
infortri the Court 'of it, the Court will order ie 
make the Retord as it was before the Amendmenſe ! 
and ' willpunith the 'Atturneys, 3. F#liz 1650, B, Yor 
For the F udper have the prime Cuſtody of the Recordii 
#htff Court, aid they are tobe ordered by their direciion$9" 
as being things of a Þiob nature, in reſpe& both of i * 
Cammon-realth,and alſo of private intereſt in he parti 


concert.” | | 
147- - If the Plaintiff 'Ammend his Declapation, thou 
| it'be by the Rule of the* Court, yet © the Dufe 
dant-may plead Je wo 5 elle ;t might be miſchieu 
y oy » for the Amenmept may make a' good Ph h 
ae = ; 1444 QT * | I Hr (5% g 
 THhelmparlance Roff cannot be 4mended by t 
Plex Roll;bur the Pſta Ro!) may be Arnended by ti 
Inipartance RONV,M75Þ'22-.Car B.r.Forbe Thparlatſ" 
Roll js firſt made,and is the Wirrant of the Plea Rol - 


the Accompliſh'd Atturney, 23 
- tl The Court Amends falſe Latin and form, in Bills 
Preſented unto chem by the grand Enqueſits by their 
ent KFonſents,but they may not alcer matters of ſubſtance 
u them, Mich. 22. Car. B.r. Itis ſwfficient for the grand 
Enqueſt to find the matters of ſubſtance well,for thoug 
> thifbey bc wſkeally men of good rank, and quality, yet it is not 
 Ciffntended that they are alwaies good Clerks,or learnedin 
.d ti8þe Law. 
| The Plaintiff may Amend his Declaration aftcr 
She Detcndant hath pleaded to it,paying colts if it be 
erehot entred 3 but it he do Amend it, the Defendant 
facfnay allo alter his Plea if he will, Mich. 22. Car. 


Ye Io 
Any Iflue entred upon Record, may upon leave by 
of the Court be amend: in a {ma!l matter, but not in 
f thþ matcrial ching, or in that which will dcface the 
Mecord, Hill. 22. Car. B. r. For the former would 
-r the 79 make aunther Record of it, and the latter would 
nen$e to deface ths Record, neither of which the Law al- 
, Wo. 
dr The Statute de Feofailes doth not extend to Letters 
io@$vnich are not of Record, P. 13.Car. 
F if A thing that is Amendable by Statute, may be A- 
zrtifinended in an upper Court, betorcit be Amendcd in 
he inferiour Courc, it the matter be apparent and 
oupiceds no cxamination, Hill. 22. Car. B.r. 
{a A Plea cannot be Amended after the Plea is Demur- | 
ved unto,nor aiter Ifſue joyned, Mich. 25 Car.B.r. for 
Phat were to go backwards, and- to hinder the 
© Plaintiffs proceedings, which the Law will not ſuttcr, 
- tet it the Demurrer be but in paper,though it be two 
T dr three Terms after the Plea was Demurred unto, 
[he Demurrer may bs Amended, it the party Dc- 
; MMurring will pay colts, though the other part jhaic 


Th C 4 Ws 
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joyned in Demurrer. 21.Nov. 1650.B.S. For by pay wa 
of coſts the Plaintiff receives ſatisf atir zon for his delajg el 
dijpenſab with th- ' proceedings in Court. It a 

A Return of a Habeas Corpu: way be AmendedſJve 
matter of form only, the fame Term the Keturn we 
made, but not afterwards, Tris: 1651+ B. S. It afurr 
20t be amended in matter of ſubjiance, fir this would 
20 make another return. 

It was not the Ancient courſe cf practice to bri 
thc Original Record out of the Common Pleas int 
this Court to'amend the Tranſcript thereof by, un 
xbis Court had agrecd it ſhould be Amcnded. Ti If 
was obſerved toavoid needles charge which milf a 
otherwiſe fall out to the Clyent, Paſe- 164Þou 
B. Qup. by bringing. the Record bitber to ns puſonl 
>C1E, ke 
F If rhe Common Pleas do Amend a Record therſat 
which is not Amendable by Law, this Court 15 niſfis 
bound to rcccive the _ fo Amended, but whe 
refuſc it , Trin. 1652. B. Super. For this is iut! 
J: prone Ci aurt, and- will ral notice of the Proccfier! 
zngs of other Cop 4, 710 o fuer ther than they apree wiſh, 
the Lam, ad 

Afttcr the Plea pleaded,and the Jury returned tRe 
Defendant may not alter his Plea vithout moving a 
the Court. But before the Jury is returned if the Dy £ 
claxaticn, and the Plea be only in Paper, the parſſan 
may Amcnd his Declaration, paying cots, or giviiea 
an Imparlance, by Herne S:condarie: Mich. 165hnt 
B. Sp. For the Jury is returned try tbat was jo 1 
ed when they were returned, whiz they Cannot do if ite 
altered, © te. 

Q. Whethera Writ of Error may be Amendeſſoz 
which 1s >. ought to reverſe a Common Regoyenyſ # 


1 


' payi was 'n by Glyn Chief 7#tice, Hill. 1655, that it 13 

2y,nendable, becauſe a Writ of Error is in its nature 
ta Certiorsrz to removea Record, and doth not 

dedfve day in Court to the party to appear, Paſc. 1659, 

rn wRecord was ordered tobe Amended. after a De- 

It nflurier to that Record was diſcontinued, 

ould 


' bri Attaichment. 
5 In 
, Un | 
THI a Rule of Court be made betwixt the Plain- 
ni and Detendant by their conſent; although the 
1 65Fourt would not have made this Rule without ſuch 
| ;#pnſent, yet if either party will pot obey this Rule, 
- ſe Court will grant an Attatchment againſt him 
heat diſobeycs it, ifthe other party dehreit : for 
is diſobedience to the Rule, is a trifling with 
&: Court, and a fligating and contempt of their 
uthority, towhich by their confent they had for» 
erly ſubmitted .In a Caſe butwixt Middleton Plan» 
f, and Sir Fob Lenthal Detendant, upon a Rule 
ade by conſent, that Sir Fobn Lenthal ſhould ſeal 
I tReleaſe of Errors upon a j udgment, Fan. 27. Hill. 
g$655- BS. 
- DJ An Acttatehment may be granted againſt one that 
arſfands Indicted of common Barratry, and will not 
villicad to che Indiqment, Trin. 23. Car. B.r. for his 
65ntempt to the Conrt, 
oz This Court will not grant an Attatchment againſt 
11 Fe for diſobeying an Order made by Juftices of Aſ- 
xe, Mich. 23. Cov. B. r. For that is no contempt to this 
defourt, bt to the Fudge that made the Order. 
cl An Attatchment may be granted againſt the party 
| b | enat 
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| that doth refuſe tojoyn ina ſpecial Verdict agſhe 
upon,and for refuſing to joyn in the paiment of fþ $0: 
colts expended upon the tryal, Mich. 23. Car.B. rec 
for refuſing to-bring it iuto Court, Hill. x649-26.Je, * 
Saturday, Paſc. 23, Car. B. r. For every of theſe is tuiſit 
#emept to the Court. fc 
An Attatchment is not to be granted againſhve 
Atturney for retufing to obey an order made bjn t! 
Judge of this Court in his Chamber, for this is ita 
contempt to the Court, becauſe fuch an Ordaſkin! 
not to be accounted for a Rule of Court , Mfdm 
33: Car. B. r. Except it be entred, for then it 1s a fSuj 
of Court , #9 which: the Court expeits obedience Th 
given. | 0: 
An Attatchment may be granted againſt Juſtiiyer 
of the Peace, for proceeding upon an IndictmentÞ Fe 
_ ter a Certzorart out of this Court is delivered ujIl 
them, to remove the Indictment hither, HzIl.Shief 
Car. B. r. This hath been often done, and juſtly ;Flio 
#be Authority of this Court, is not to be ſlighted by | a; 
rior Authorities, | | Cl 
An Attarchment was granted againſt one of ſhe 
parties, to a'Suite' in this Court, tor perſwadingA 
Jurors returned to try the Ifſue in queſtion, not ſt x 
appcar at the day upon pretence that he had obtaſſfc 
ed an Injunction out” of Chancery to ftay the pie C 
cecdings in the Suite, 25. Of. 1650. B. S. For therlfhy 1 
be laboured to obſtradt-the proceedings of the Courlſper. 
Jmbtilty and falfyood which are edions in Law. A 
Ifan Atturney undertake to appear for one, aied 
efterwards refuſeth to do it, the Court will grant Wat 
Attatchment againſt him for his foul practice, Popo 
23. Car. B. r. intrifling with the Court, and abſſþy; 
pe Cheat, B U 
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 azifThe Court will not grant an Arratchment again 
off for difobeying a Rule of the Court; 'except it be 
-B.;Sved that perſonal notice was given to him of the 
26.Mſte, Trin- 24. Car. B. r. vize where perſonal notice is 
7 wiſite, 
f one Arreſt another upon a Latitat, and then 
unſhvey him into a Corporation, and Arreſts him a= 
le bn there, and proceeds not againſt him upon the 
S iSſſitat, but in the Corporation, an Attatchment lies 
rdaſinſt him for abuſing the procets ' of-this Court 
Mild making it a fiale toariother Intent;27.N9v.1650; 
' 4 Sup. © _ 
This Court will make go Rule for aw Officer there- 
[tobe paid his Fees, betore he have diſpatched his 
uſiilyents buſineſs, but-1f the Clyent will not pay him 
ent Fees after he hath done his bufineſs, the Court 
| uh orant an Attatchment againſt him, by Rolle 
Il. Wief Fijtice. For although the Officer may have an 
/ 3 Wlion to recover his Feer, yet this is not ſatisfation 
1p diſobeying the Orders of the Court, which is, for eve- 

Clyent to pay the known Fees,wbich are not due till the 
tf Mhents bufines is diſpatched. Ss. 
pF An Attatchment lies againſi the parties that will 
of Þt pay ſuch colts as are taxed by the Maſier of the 
tlfhce of this Court, 21.Car.B. r, For is it the taxing of 
PYe Cort, thowgh done by the Off cer, and the refuſal ta 
ory them, is a Gontempt to the Court, and not- the Of- 
id! 10 | 

An Attatchment was granted againſt one for pro- 

aFcding in 2n inferior Court, notwithltanding that a 

ft Wabeas Corpus Hud out of this Court, and there- 
Fon a Szperſcdeas allo granted to {tay the proceed- 
gs there, and an Amercement fet upon the party 
Mat was to return the Hibes Corps for not making 
a Ic- 
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2 return of it, 21.Car.B.r. For where the Autboriyem. 
#bis Conrt doth interpoſe, there all inferiour Authorihy of 
ere to ceaſe to al,and te be aſſiſtant to this Court in nillf Ar 
they are required in the proſecution of the Calſhs * 
bere. | atit 

In ſome caſes the Court doth not uſe to grantYey 1 
Attatchment againſt perſons for miſdemeanors daſff th 
againft the Court, but will ſend a Tipftatt of he 
Court to bring in the offender, 53z. it the partyYAt 
live or near the Town. 21. Car. B. r. For this 151 
reader way to bring in the party. 

An Attatchment was granted againft a Sheriff 
refnting to bring moneys into theCourt which he hop! 
tavicd upon an Execution,and was ordered by tt 
Court to bring it in, Mich. 22. Car. B. r. For the $ 
riff is an Officer of this Court. pc 

Generally an Attatchment doth lie for any « 
tempt done againſt the Court, Hill. 22. Car. B. r. Will 
tbe Court will upbold its Authoraty. 

An Attatchment was granted againſt ne for tif 
ing out of an Execation without any Judgment 
warrant it, Hill. 22; Car. B. r. This was foul pſar' 
ice, and an uſwurpation upon the Amtbority « 
Court, | m 

An Attatchment doth lie by the Rules of til. 
Court, upon motion, fox not making a return iſjr. 
Habeas Corpus upon a Pluries Habeas Corpus iflu 
torth, Hill. 22. Car. B. r. For this appears to bi 
hizh contempt in refuſing ſo often to obey the Proceſs 
this Court. 

An Attatchment was granted againſt one for JT! 
reſting one three ſeveral times upon Latitats tak t 
out of this Court, for one and the (ame cauſe,and ia 
proceeding againſt the party Arretied upon = tt 

en 
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nflcm, Hill. 22. Car: B. r. For this was to wſe the Autho- 

ty of this Covert meerly for Vexation. 

An Attatchmeut was granted againſt two Bailiffs 
Arreſting the Tenants of one Glover , upona 

atitat out of this Court upon the Lords day, when 

ey might have done it as eaſily upon any other day 

the week, 23. Car. B. r. The Common Law is tender 

the keeping of the Lords day. p 
J An Attatchment was granted againſt a Bailiff for 

ir S$ccuting of a Proceſs of this Court againſt the 
le of the Court, Paſc. 23. Car, B. r. having 


ff tice of the Rule. For this appeared a wilful con- 


t, 
t Ione be endicted for Perjury, and the Witneſſes 
prove the Perjury be ſerved with Proceſs to 
pear at the tryal and will not appear, where- 
the tryal gocs for the Defendant, the Court 


. Mill grant a new tryal , and an Attatchment a- 


inſt the Witneſſes, in the Caſe of Howel Gwin, Hil. 
js. BS, 
by Attatchment cannot be granted againſt the 
mBarcichal of the Kings Bench 3 for this would be to 
all the Priſoners eſcape, but a fine may be (et upon 
m by the Court for mjſdemeanours iQ his Ofhce, 
I. 1655.in a cauſe againſt Culpeper, 2 priſoner with 
r. F. Lenthal..f.,), 7 


 Amercewent. 


gihec Clerk of the Peacc is Amerceable by the Court 
us the Kings Bench, for groſs faults in Inditments 
rawn up by him and removed thicher, and it hath 
Itca becu {0 doue. 21. Car. B. r, For ſwcb r_ 
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ſhall be intended to be fanits committed ous of neglj 


and not out of 1gnorance. | 

If upon a Latitat taken out of this Court,thes 
riff doth return a Cepi Corpus,and the party arr ”' 
upon this Proceſs, doth not appear at the dz 
the Return, the Sheriff may be, Amerced byF 
Court, yet if the Sheriff be Amerced, if the p 
Arrciicd do appear withina week after the da 
ought to have appeared, the Amercement may by 
courſe of the Court be taken-off of the Sheriff, i 
22.Car.B.r. For a weehs time is but a ſmall matter, 
the party cannot be prejudiced by this ſmall delay, ff 
minimis non curat Lex, 
; The Sherittis tobe Amerced for the faults of 
{pectal;Bailifts, for the Sheriff is the Officer to 
Court, and not they, Hill. 22. Car. B. r. But Þ. 
#her he ſpall be Amerced for the faults of the con 
Bailiff s, it ſeems he ſhall, for they are his ſervants, 
be takes ſicurity of them to keep him harmleſs. : 

It the Sherift be Amerced by the Court for the? 

doing a thing belonging to his Office, and yet 
continues to neglect to do it contrary to the Rule 
this Court,the Court may increaſe the Amerceme 
upon him, until he perform his duty therein, 7 
23. Gar. Þ.r. For thegreater the offence is,the pre 
the pumſhment ought 10 be. 

 Amercementsfet upon the Sherift, upon the mqſ 
on of the party, if they be not eftreated into the | 
chequer, may be with a reſpeduatury, that is be rely 
£d, if the party grieved who cauſed him to be Am 
ced will conſent thereunto, otherwiſe it cannot 
Trin. 23. Car. B.r. For thouch the Amercementi C 
due to the King, yet they were ſet upon tbe Sheriff fo P 
injury done to the party. 61 


the Accompliſh'd Atturney. 31 
he Sheriff of Tork, was Amerced in this Court, 
not returning a Writ of Habeas Corpus cum 

ſz, though he was commanded not to do it, by 
Bifhop then Prefident there, 14. Ed, 3. Growps, 
ild. f- 78- | 
IE out of his Office cannot be Amerced by 
Court, for then he 1s not an Officer to the Court. 
2 Diſtringas nuper Vice-comiti. may iſſue out a- 
nt him, Mich. 23. Car. B. r. to diftrain him, and 
We bim come in, for be is not now accounted preſent is 
it, as when he was Sheriff. 
\n Amercement which is grounded upon a Pre- 
ment, which Preſcntment is otily voidable, by 
ſon of ſome fault in it is a good Amercement,but 
be grounded upon a Preſentment which isabſo- 
ly void, the Amercement is alſo void, Mich. 24. 
. B. r. For there is difference between a thing that is 
l, and a thing voidable, that wbich is but voidable, 


pod in Law, t1ll it be legally made void, but a thing 
&, 15 70;d ab initio, 


Aſrgnment. 


he Aſſtgning ofa general Error upon a Writ of 
or, brought to reverſe a judgment, is to ſay that 
EDcclaration is infuffcient, that the judgment is 
Fen for the Plaintift, whereas it ſhould have been 
Fn tor the Defendant, &c.and itis not ſhewed for 
Wat reaſon it is {0,21. Car. Br. nor any particalar Er- 
ſigned: | 

of one bring an Aion of Debt upon an Obligati- 
hat was given far performance of Covenants up- 

uppoſition of breach of the Covenants, he muſt _ 
gn but one breach of Coyenant in that Action. 
Trin. 
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Trin. 22. Cari B. r. othetwiſc the Defendant q 
not juſtitie or take Iſſue: Ard the offignme 
one breach , if proved, is enough to maintain per 
Action. | 

A Statute Merchant or Staple cannot be aſl 
over to another, Mich. 22.Car.B.r. ©. 

If Leſſee for years Afﬀfign all his Term to com 
his Leaſe over unto another,he cannot reſerve a mi 
for if he do, ſuch reſervation is not good, becauſe 
Leffee hath no Intereli in the thing, by reafon 
which the Rent reſerved ſhould be paid:Paſc. 24,0 
B.r. 21.4p.1648.In the Caſe of one Leach, and D 
upon a tryal at the Bare (Þ *1"+%% F>CalLy <7 ge > 


Autrment« 


Where a Statute is recited, there one miay not 
ver that there is no ſuch Record, for generally ai 
verment as this 1s,doth not lic againſt a Record: {Wh 
_ aRecord isa thing of a ſolemn and high nature, 
an Averrnent is but the Allegation of the party, 
Car.Þ.r. and wt ſo much credit in Law to be given 
20 it. 
One may not Aver a thing contrary to the Conf 
tion of an Obligation,no more than he may agaſÞi 
a Record,for the Condition is part ofthe Deed wi 


ſhall be (uppoſed to be made upon good deliberatiffe z 


and before Witneſſes, and not be Contradicted bi. 
a bare Averment.7.No.1650.B.S. 
It was ſaid by the Court, that if one aſſume ut 


himſclf ro do a futurc act.and an lie is joyncd uſe" 


this promiſe, whether he hath done this thing or 
the party needeth not to Aver that he hath done 
'for the doing or notdoing of it is Traverſable, 


Sc Plaintiff might have taken advantage uporithe 
nlictendants Plea if it was not true, ful therefore ſuck 
1 Bverment is needleſs, We. 


A vowry. 


J If one take an Avowry for two catiſes; ahd- cant 
Wintain his Avowry,but for one of them, yet-it'ts*2 
od Avowry, 21.Car. B.r. For thereby it appears ba. 

d good cauſe to diſftrain. 1341 9278 HOLTON 
(One Avowty may be: made upon two - ſeveral 
les of land, though the Avowry is but for'one* 

t. 6. 1650+ For one Rent may depend upon feveral 


Jo 


Adj onurnment. 


[he Court is Adjourned by the Cryer of the Court 
er he hath made Ojes three titnes, and the (ub- 
nce of the Adjournment is to give licence to all 
cs that have any thing to do in the Court to fbr- 
r their attendance, and to take their eaſe till ſuch 
Ime preciſely named, and then to attend in Court 
pin. The meaning of the word to Adjourn is to 
8 of any 'thing to another day, and in the fenſe 
"ie 7t is to put off the buſineſs f the Conrt: till 
"day that is preciſely ſet , that mme ſhould 
bound to needleſs Artendance in the mean 

k, 
WEvery laſt day of the Term and every Eve ofa day 
ich is not dics juridicus, or a Law day, whereof 
gre is two (ach days in Mich. Term, vjz.all Saints 6 
J >ouls day,and one a piece in Hillary Term, Eaſter 
D ' Term 


Tenpane Trinity Termvis.the day of the purifica 
on otpur Lady in Hilary Term, Aﬀcenſion dayj 
Eafter Term,and Saint Foby the Baptiſts day in Tj 
nity Texm,the Court is Adjourned,and it uſed to 
done in French two ſeveral times, fitting the 
towards the latter end of the day,a good ſpace ofti 
being between the fixit and ſecond pronouncing 
the Adjournment, _ 

. A Jury-which doth not appear full,cannot be A 
journed,for ſuch a Jury is not accompted a Jury,H 
22.C ar B:r,and ſo are not bound to attend the Court, 


+ wid be to mo purpoſe, | 
"The firſt Adjournment of the Court is about ele 
of the Clock.,and the laft immediately before the 
ſing of the Court. That all parties that have bufineſ:f 
#he Court,may the better take notite of it, who may ha 


be there at tbe laſt Adjournment,though not preſent ati 


firſt, & & contra. 


Adminiſtration, 


The: Mother ought to have the Adminiſtration 
the Goods and Chatcels of her. Child before a ſon 
a-brother or a lifter. 22, Car. B. r. Trin» For the 
a nearer bond of nature between the Child and... 
Parents ;- than betwixt the child and any other 
lateral tye-of bloo® or kindred : and the child if 
never ſufficiently ſatisfie tbe Obligation be hath 
bis Parents for his being and education eſpecially tou. ,- 
Mother. w 

- But if the daughter marries, her Husband ii 
take Adminiſtration of her goods -and not l:;. 
Mother, Franklin verſus Fruey, Hill. 21: Cer. 2.1, 1 
iu B.r. | 3:} | 
Whi 
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Where the payment of money would not be for 
e advantage of the Teftator, there the not paying 
it cannot be pleaded to be to the retarding of the 


Wdminiſtration of his Goods and Chattels;Mzich.22. 


.B. r. For the et ate of the Teſtator is not concerned by 


paiment or not paiment, 


All Aftions which an Adminiftratorcan have, is 


en unto him by ſeveral Statutes, Mich. 22. Gare. 
r. For the Commin Law took no notice of an 


Wminiftrator 5 but it did of an Executor de fon tort 


xmeſne, | 

Where an Adminiſtration is granted by ſuch a 
(diction as the Law takes notice of, it is not ne- 
fry to ſhew that the Letters of Adminiftration 


Wee granted by the Ordinary of ſuch a place, but 


ere the Law takes no notice of the juriſdiction of 
t Court where the Adminiſtration was granted, 
Letters of Adminiſtration mult be ſo pleaded, viz. 
loci illins Ordinarium, Mich. 22. Car. B.r, For where 


WLow takes notice of a particular juriſdiciion, it doth 


e take notice of the Afts done by wertue thereof , but 
e it doth not take notice of a juriſdiftion, there it 


s no further notice of the afts done by vertue #hereof, 


u ir made appear by the party that claims any privi- 
ein Law by them. : 
etters of Adminiſtration may be revoked bya 


Wocation without a fcal, Mzch. 22.Car. B. r« For 


he 


may be granted by the Ad of the Court as they call 
mbout a feal, This I have hcard Doftors of the 


affirm. 


he Ordinary ought not to repeal Letters of Ad- 


; Wiltration which he hath duly granted, but ifthey 


nduly granted, viz. to ſuch a perſon, who by 
' ought not to have them, he may revoke them. 
D 2 Paſc. 
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Paſc.23. Car. B. r. For if be might dv it in the for 


caſe, this wou'd be to make his power arbitrary which 
Law abh.rrs, but the latter is but to reform an « 
which all Laws do allow. 

. One of the half blood 1s in as £qual a Degree 
kindred to the Inteſtate to have Letters of Adi 
nifiration granted unto him as one ot the w} 
blood is, Mich. 23+: Car.B.r. Though not as to inheri 
Linds. Th 

An Indebitatus aſſumpſit doth not lie gener 
againſt an Adminiſtrator, Hi. 23. Car. B.r. 
if it. be ſhewn in the Declaration for what the Teſt 
was indebted, it well lies. 

Letters of Adminiſtration granted per Cari 
Regems debito modo adjudged to be well grantci 
that form. Hill. 24. Car. B.r. This was when tht 
eleſtaſtical Juriſtifiion was taken away. 

Where the parties that require Letters of Adm 
ſration from the Ordinary, are of equal degre 
kindred to the Intcitate, there it is in the diſcre 
of the Ordinary to grant them to which of then 
pleaſeth.Paſe. & Mich. 24.Cay. Br. For by ſo dai 
doth nejgher of the parizes wrong; cd Q. whether be 
#:t grant them to both. 

Where one bequeaths a Legacy to one of his 
dred,and the rcfidue of his goods te another, Ad 
liration ought to be granted to him to whom thi: 
{idue of the goods are bequeathed, Mich. 24. Car 
For it appears by the bequeſt of the Legacy to they 
that be intended only to make him a Legatee, and 
Executor of his goods and Cbatte!s, 


Arreſt. 


If an Adtion of Debt be entred in any of 
Col 


{3 
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unters in Londona Serjeant may Arreſt the party 
thoat the Sherifts Warrant. Tri. 22.Car.B.r, For 
ſh entry of the Action thereis a Warrant in Liw for 
Arreſt,and the Serjcants are attendants at the Conn- 
5, and may take notice of ſuch Entries ; and it is that 
Wich impowers the Sheriff ta make his Warrant. 
By Glyn chief 7aſtice,Mich. 1658. If one be Arrctt- 
within a Liberty without a on omittas, yet the 
reſtis good 3 for no infcriour Court can try the 
iviledges of this Court. 
A Clerk of the Courc ought not tobe Arreſted tor 
y thing which is not criminal, becauſe he is ſup- 
ſed to be al waics preſent in Court, and mult an- 
Ser the Plaintifi there 3 and theretore he that doth 
reſt him is puniſhable by the Court. Trin- 23. Car. 
r.and therefore ſuch ax Arreſt is accounted to be vex4- 
ms, which the Law warrants not. 
1nd ne ought not to be Arrelted upon every ſlight 
Mpicion of Felony, but there ought to be a good 
ound fhewed tor the ſuſpicion betore he is to be 
Ericſted 3 for Fame, Lite,and Liberty are precious 
. Wings in the cye of the Law. Mich.1649-B.S. And to 
preſerved as much as may be with jujtice. 
One thac is not priviledged from Arrcſt, by reaſon 
bis attendance upon his butinc(5 in fome Court of 
Wiice,or ſome other wates priviledged by ſome (pe- 
Bal Rule or Order of Court,may be Arreſicd in Ieſt- 
infter-Hall, the Courts ſitting there. Mich. 1649. B. 
. Andit bath been :fien done, for it is nt the place, but 
1 tir buſieſs and employments that protefts the parties. 
. If the. practice 15 not altercd lince (Car. Chri- 
!az-) came up. 
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hs 
Appearapce. - is 


eld] 
In all Tranlitozy Actions,the Plaintiff aftaſh,, 
Eſſopn dap of the ſubſequeuet Term after the; 
pearance (þa{l not alter þis own Wenew thoug,; 
would pay c ofts, o2 give Jmparlance, Paſc.2 1,0 
ſecundi Regis,per Magiſtrum Liyelay, & alios( 
TY1COS. 


Jfan Infant be ſued, he cannot appear, o2 pl 
by Guardian without admittance, but if he di 
is onipa misbemeanour in the Atti:rney, foz vj 
the Court map puniſÞ him if thep pleaſe, but no 
ro2, Paſc. 21. Caroli ſecundz Regis, pex Magifinff 
Liveſay, &alios Clericos. | 


It one do give an Atturney Warrant to appear 
him, and ſhall afterwards repeal this Warrant 

urpoſe to delay his Appearance, the Court will a 
withſtanding the repealing of his Warrant, comfÞ.r. 
his Atturney to appear for him in ſuch a manner 
by the Rules of the Court he ought to have app 
ed,if his Warrant had not been repealed, Trix.22 
B. r. For the Law favours not delay, but will haveſp 
7®ſtice to be done. 

' In all Caſes where Proceſs may Iflue forth to tf 
the perſons body,there every ſuch perſon may app 
in Court in his proper perſon. Hall. 22.Car. B. r.| 
ſuch proceſs, is bat to bring in the party to anſwer, aÞ- 
be may dv it in perſon if be pleaſe. 

Though one do appear in Court upon the Retugdir 
of a Writ Ifſued forth againſt him, yet he doth 
admit the Writ to be good by ſuch his Appearm 

for h> -»-=-5+ bay= Over of the Writ, until the pſt 
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hath declared againſt him, H:ll. 22. Car. B. r, For 
is Arrefted upon a Warrant made by the Sheriff 
| on receit of the Writ, and doth not ſee the Writ. 
fierhod the Law will not preſume any perſon ta admit a 
lVeG;g which be knows 13: what it is,and moy be prejudi- 
Dug, ro bim to admit it. DD. Js 
1,09 The Principal cannot give a Warrant of Atturney 
05\Þ an Atturney to appear for his Surety, Peaſe, 23.Ear. 
.r. By the Rules of this Court, but it was uſnally done 
Meretofore in the Common Pleas, but nom by the late 
* difffEwles the pradfice there I ſuppoſe is agreeable tothe 
Wattice of this Court. | E' 
g If an Acturney do promiſe to appear for this: Cly- 
nt, and yet afterwards refuſeth ro appear according 
> his promiſe, the Court will compel him to appear 
or him, although he ſay he had no Warrant to ap- 
ear. Hill. 22. Car.B.r.And if he will not appearup- 
n the Rule of the Court,an Attatchment lies againſt 
11 im for his contempt to the Court, Paſe. 23. Car. 
..r. & Mich. 24. Car. B. r. And falſe pradlice,yet ifin 
ruth be bad no Warrant, and do appear, his Clyenx if he 
Se prejudiced thereby, may have an Aflion upon; theGaſe 
2 gutaf bim \ therefore let Atta/4eys be circumſped what ' 
ſpefbey do. | ; Tr 
7 If there be divers Detendants put in one Deglarg- 
) tion, an Atturney is not bound by the Rules: ef the 
ppCourt to appear for more of them,than ſuch as-tror 
. Fyhom he hath Warrant to appear, Paſc. 24. Car. 
 aÞ-r. For their eaſes may be different, 1bough. the De= 
laration be joynt, and every one may cbuſe bis own 
(UB AtUrney. ; | Oe? | 
nf It the Defendants Atturney do receive a Declara- 
tion againfi his Clyent from the Plaintiffs Acturncy, 
piſthis is an Appearance for him, 11. Nov. -1650- 
D 4 | B.S. 
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BS 24. Maii Paſe. 1650. B.S. For thereby he ataiffi 


bis Clyent to be in Conrt, and takes upon bim the def 
of his canſe. | 
Inthe Court of Common Pleas,upon a Capas il 
forth in an ejedione firme, the Defendant 1s by 
Rules of that Court to appear and plead in one 
the ſame Term,butit is not ſo in the Kings Bei 


for there he hath liberty to imparle to then} 


Term: Trin. 24.Car. B. r. It ſeems to be more rej 
able that bebaveliberty to imparle, that be adviſe 
what #0 plead, than to be forced to plead in ſoſh 
211m. : 
An Infant ought to appear by his Guardian, 
not by hisAtturney.for he cannot make an Attury 
but the Court may aflign him a Guardian with 
conſent. Paſc. 24. Car. B.r. Trin. 1650. So that 
appearance by an Atturney is no appearance in Lam, 
Fanſe it is by one that hath no lawfull authority 
peat, and the Law approves only of things lanſ 
0ne. | | | 
'Fhe like was held by Glyn Chief Fuſtice, M; 
1656. B, S. 
*-Jfone appear in this Court, but doth not put 
Bail, this is accounted to be no Appearance, fori 
the putting in of Bail that Attatcheth the Cauſe 


Court 3 yet in the 'Common Pleas, it is held a gofþ 
"Appearance beforc Bail be putin. 7. Mai. 1650-Wjf 


Sup. &. to what intent it is ſo held. 

If an Atturney promiſe to appear for. his C 
Ent ,* the "Court *will compel him to put vin | 
for 


i 


ther. 


W 
J, 1 
al 


If 


him. For the promiſe to appear implies the Qri 


 Ifone appear by a name which is not-in truth I 


right name,and thereupon the Plaintiff declares 
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adit him by that name, he ſhall be eſtopped af- 
 defffrwards to (ay that he is not right named. 26, 

J, 1650. B. $. For he ſhall not be ſuffred te take 
5 1h antage of his own wrong to prejudice anaher there- 


1. 
neFlfthe Atturney do appear for his Clyent but de 
Bene eſſe, that is, if his Clyent ſhall "like and approve 
e-nlit, he may (end back the Declaration delivered 
upon his appearance, and is not bound to plead 
tO it-14- Now. 1650.B.S. For this was not an abſo- 
ſony appearance, but a conditional. | 

Two Nichils returned upon a Scire facias, and an 
ar ſcire facias do mount to an appearance up- 
$ which the party may proceed, 19. Ap. 1650- 
Sup. For it ſhall be accompted a ſufficient notice to 
pear, and the Plaintiff muſt not be delayed beyond 
ns 


Affidavit. 


An Affidavit made before a Maſter of the Chan- 
is of no force, nor ought to be read in this 
urt;z nor will the Court make any Rule upon ſuch 
Aﬀthdavit. Trix. 22. Car. B. r. & Paſc. 24-Car. 
r. it is made p/ ron Judicc, as to this 


wrt. getrmey _— ” 

An Affidavit ouvghitonly to ſet forth the matter 
ich the party intends to prove by his Athda- 
, and not to declare the merits of the Cauſe. 
« Car. B. r, For the Court is to fudge of the 
rits of the cauſe, and not the party to ſwear 


Mm. 
th Whe Plaintiff or the Defendant may make anAfﬀaida- 
$1 the cauſe depending, and it may be tiled herc. 
pak (Lit 
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but it caunot be admitted in evidence at the try 
the cauſe. y94 --- <7 </ -+ EE oration 

An Afﬀdavit touching i ce tryal of the 
ought to be made before one of the Judges of 
Court, in which the cauſe is depending. Mich, 
Car. B, r. For the Court may make extraordinary 
in extraerdinary Caſes for the ſpeedier proceedi 
them. | 

An Affidavit made againſta Verdid is not 
admitted, P ſc. 23. Car. B. $+, For the oaths of 1 
are of far more credit, than of one. 

When an Afhdavit hath been read in Cou 
ought to be filed, that the other party may { 
and take a Copy of it,if he pleaſe, By Rolle Chief 
ftice. Paſe, 1655. to make what uſe of it be can for hifi 


vantage. 
Addition. 


One may have one Addition at one day,anduff 
place, and yet may have anotherdifterent Add 
at another day, and in another place. Micb. 22. 
- B. r. For ſome Addition,uzz. of Elquire,Gentle 
Yeoman, &c. are no part of the name, but Addit 
ad libitum, and as people pleaſe to call them. Bu 
Title of Knight, or Baronet, is part of the pi 
name, and it is material, to be rightly uſcd inp 
1ng, but the titles of Gentleman, or Yeoman ar 
ditions adplacitum to be ulcd or not uſed, Mic 
Car. B. r. Or to be varied. 

But the Title of an Earle of Ireland, is not an 
dition adplacitum, Mich. 1649. B. S. Bzcau( 
az Addition given by Patent, which the Law 


. notice of, ; þ 


Ls 
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% 
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ec Arvard. 


An Award that is made, that one of the parties, 
o ſubmitted themſelves to the Award, thall pay 
Dncy in the houſe of a ſtranger, is not good, for 
isisto Award him, to do a thing which will make 
a Treſpaſfſer, and ſo liable to an Action, which 
nreaſonable : But between Taverner and Skingle 
Cro. Car. 1266. it was held otherwiſe there af- 
a long debate 3 the ftrangers houſe there, be- 
W 2a Common Inne.Mzch.22. Car. B. r,But if the A- 
ef Ward be to pay the money in the houſe of one of the 
ties that ſubmitted to the Award, ſuch an Award 
good, for it implies a licence from the party, for 
fo pay it there, 10. Feb, I650. &- volenti non fit 
Aria. 
An Award to pay money at the houſe ot a ſtranger, 
ay be a good Award:for he may cometo the houſe 
W many caſes) and be no Treſpaſſer : but it he can- 
Ft come to the ſtrangers houſe,, without being a 
eſpaſſer to him,there ſuch Award is not good, as E 
Wnceive. Mich. 22. Car. B.r- | 
YA conditional Award is not good, becauſe it is 
St final ro determine the matters in difference,ſub- 
Wtted to the Arbitration, as Awards ought to be, 
Wch. 22. Car. B.r. For if they be not final, they are to 
arpoſe , for they beget trouble in jtead of making 
Ce, 
anſlt all the matters ſubmitted to the Arbitrators, be 
it Awarded upon,the Award is not good, Paſe.23. 
p Wr-B-r. Becauſe ſuch an Award is not final toend all 
- Werences ſubmitted. . 
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An uncertain and doubtful award is not good, 
cauſe it makes notan end of all the matters ſubni 
ted unto by both parties, but leaves them at large. 
ſue and trouble each other, as they were before .j; 
award made. Trin.23. Car.B.r. For one party mayo 

pffrie the award one way,and ihe other another way. 

; An Award may be void in fome part, and 
£00d in another part, viz. if the award do make 
end of all the differences ſubmitted unto the Arbit 
tors, by the parties, Trin. 23. Car. B. r, Mich. 24, 

B. r. 

If each party ſubmitting to the Award,hath pl. 
er by the Award to compel the other party, cither 
Law or cquity to perform the Award 3 the Awar 
good although the party be thereby put to his A 
on«Mich. 24. Car.B. r. Elſe it is not good, for that uf 
binding in the Law to the performance whereof the Ih, 
eannat compel the party bound, 

An Award that a thing ſhall be done to a ſtray 
15 a good Award, it it appear that the partics vſ, 
ſubmitted to the Award,have benefit by the doin 
it, Paſc. 1650 B-8.4+ Junii.For every Award is in de 
ed in Law to be made for the equal benefit of the puſhd. 
that ſuBmitted unto it. 

It an Award be good in any part of it, to all 
parties that did ſubmit to 1t,if the Award be brd 
In that part, an Action will lie for that breach,? 
1650. B.S. 4. M u:.For as to ſo much it ſhall be aca 
ed a good Award, and is to be performed,and ther: 
the Award, though unperfec}, ſhall aot vitiate that A 
which is good. quos-; « 

\ An Arbitrator cannot delegate, or transferÞhm 
power given him by the partics that {ubmitted tohryr 
Arbitration, for it is contrary to the ſubmilhy 


/ 
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Man Arbitrator may refer a Miniſterial a&, touch- 


> the Arbitration to another. Trix. '1650. B. $. 
unit. For ſuch af ſhall be accounted to be done by the 


Wbitr ator himſelf, and the other that did the thing ſhall 


accounted but bis ſervant. 

he Court will not ſuppoſe any thing to be Award- 
in an Award , which is not ſubmitted unto, ex+ 
pt the contrary be made to appear. 10. Feb. 1650. 
$S. For this were t0 (uppoſe the. Arbitrators to: do. 
iuſtice by exceeding their Authority which the 
parity of the Law will preſume no man will 


Affirmance. 


It isnot proper to move to havea Judgment affirm- 

after a Writ of Error brought to reverſe it, before: 
Errors be afligned,but one may moye for Execu-: 

dn upon the Judgment. 22. Car. B. r.. For before the: 


anW-rors be aſſigned the Court will intend the judgment to. 


fer 
| to 
ill 


Il force and volence. 


W007 notwitbtanding the bringing of the Writ of Errors. 
sr - Writ of Error 3s many times brought meerly 


delay the Execution, and without any juſt cauſe, 
1d therefore it is not. improper to mive for execution, 
twithſt anding a Writ of Error be brought, if the Er- 


rs be not affigned in due time after the Writ 
oup bt. 


Agreement. 


A forced Agreement of the party, is accounted to 
:no Agreement, and therefore *the Court will not 


dmpel him that did thus agree to a thing, to per=- 


his agreement.22.Car.B.r. For the Law abhorrs 


An 


46 The Prafticab Regiſter ; Or, 


An Agreement which is made: between the pſe* 
ties only by Paroll,may be diſcharged and madeyP 
at any time before it is broken by Parol without 
tisfacion 3 for eodews modo quo orituer, eodem modo diffi*' 
vetur, but after it is broken, it cannot be diſch; 
without ſatisfaQion of it.22,.Car.B.r.For by the bl 
there is a wrong done to the party, which the words, 
a0t releaſe withomt ſatisfaGion,but before the breat 
znjury was done #0 any party, uor any of them injurid 

ſuch diſcharge. AA | 

If an Agreement made by -Parol'to do any thi 
be afterwards reduced into writing, the Parol ag 
ment is thereby diſcharged 3 and if an Adion be 
be brought for the non performance of this agliff 
ment, it muſt. bei brought upon the agreement 
ducedinto writing, and:not upon- the Parol ag! 
ment. Paſc, 23. Gar. B. 'r. For both camp] | 
$ogetber ;. betanſe 'it appears to' be but one” 4; 
mext , and that ſhall be taken which is the lat 
and reduced'to'' the greater certainty by writin 
fer, Vox emiffa volat, ſed Litera ſcripta *mat 

It, = | 
The Plaintiff and Defendant, «may (by 'agnl 
ment bet wcen 'them)) give money to the Jury 
fore they paſs upon the tryal to defray their chav 
where the tryal is put off,and thereby they are folff 
ced to ſtay longer in Town than they expect} 
Mich. 1649-B.S. For by doing of this the Fury cannit 
intended to be made more fovonrable to one party th 
the other. | | 

By Rolle Chief Fuſtice : If the Plaintiffs Atturn(f”/ 
and the Defendants Atturney, do agree to things 
order to the proceedings in their Clyents cal; 
though the Clycnts doatterwards refuſe to conſef* 
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Micic agreement, yet the Court will compel the 

rneysto perform the agreement. For as they are 
yneys, the Law doth allow them to make ſuch agree- 
;,and if the Clyent ſhould avoid them afterward, is 
{be miſchievous in delay of Fuſtices 


Atturnment, 


2 Atturnment made unto Ceſtwy que uſe, is a good 
Krament in Lay to the Feoffee of the Laud,itthe 
ant of the Land have notice of the uſe, when he 
Atturn Tenant to Ceft#y que uſe. Mich. 22. Car. 
\ For then he is not ignorant in whom ibe 
We in Lew, ir, and to whom be makes the Atturn- 
by Alter ANI + 
1 Atturnment made after Sun-ſet, is not a good 
-qMWroment,for an Atturnment is aſolemn a, and 
- Whe to be done ſo that notice may be taken of it,. 
* Mich ſhall not be preſumed to be in the night.Mick.. 
11WCar. B. r. For that is time for reſt, and not for 


Aſſrempſit or Promiſe. 


, promiſe that is made upon a ſufficient conſide- 


" -ÞÞn, is,as if it were made upon a precedent con- 
4,0, Mich. 22. Car. B. r. For the conſideration ſhall 


tended to be the cauſe why the promiſe was made , 
anſe of which is alwaies preſumed #0 be before the 


Aſſumpſit or promiſe to do a thing upon con- 
Fatton, that he to whom he made the promile, - 
(ſurrender an Indenture to him, is a good conſ1- 


Stion to ground an Action upon for _— 
| this 
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this promiſe, although he to whom the Indentw 
_ furrendred dotake noefiate by this ſurrender, -Mſh 
23. Car. B.r.. For though he take no eſtate by the Tn 
ture , yet be may perchance have ſome tollerablir. 
refit, by reaſin of the ſurrender , and he that ſer: 
rendred it may be prejudiced by the ſurrender 1 
therefore it is reaſon that-ube party ſhould be rep T 
by the performance of the promiſe made before the |þit 
render. | (£32 *:4:.4:5. 1155?" BO 
- If one upona good conſideration do afſumeſts 
promiſe to do a thing.he that promiſed to doit;l 
have a reaſonable time allowed to him for thedt 

of it,and ſhall. not have liberty to-do it at' any t 
during his life. Hil]. 22. { ar. Bore: For the:pariy $i 
miſing, recetving a preſent benefit by the conſider ation 
2s not reaſon the other party ſhould expe ſo lenp.fuſſo 
benefit be is toreceive by performing the promeiſe',"u 


whole life of theparty,though the Law will fireightal 


man in time' for doing of anything. 


Where .an. Afſumpſic or promiſe is the: 
ground of the Action brought, there it muſÞ 
pleaded preciſely; but where it is but the induf 
ment to the bringing of the Action, there it is 
. neceflary,to ſet forth the promiſe preciſcly in| 
pleading. Paſe. ' 23.Car.B.y. For the ground: of 'af<9 
Adin which 1s brought onght to be ſet forth in the Plc 
riffs pleading, that the Court may. judge whether 
be cauſe of Aion or not. | | 
Every contract made betwixt parties, doth 
Law imply a promiſe that they will performy 
contract. Hill. 1649. B. $. 4- Feb. For elſe 
Contract would be idle and to no purpoſe , for "fs 
of -a remedy in Law to compel the parties #0 4 
form it, wa 


the Accompliſh'd Atturney. A9 
ll He for whoſe benefit a promiſe is made, may: have 
Action for the breach of this promiſe, although 
I promiſe was not made to him--Paſe. 23:Car. 
bleflr. For where the Law gives any benefit #0 any ,, 
at ſer it alſo affords a remedy to the party to obtain 
F.4 Eq 
ep The conſideration to ſtay his proceedings in' 4 
be ſpit in Law, 1s a good conlideration to ground” an 
" {umptir. Triz. 23. Car.B.r. viz; for: ever, or for a 
eftain time. By if be promiſe to (tay Paululum ter 
it, Ws, 7t 75 þ-1d by Jeme not good. For the party to whom 
e ll promiſe is made, ſhall be intexided to receive be+ 
y fit by the forbearance , and the other party may bt 
rt Wjudiced by forbearing to ſue for ever, or for a certaif 
trafic 5 butt zo forbear Paululum tempus, is incertain ,_ 
ful inconſiderable 3 for it may be but for a minute; 
"ar(ich can neither be profitable to the one, or a dammage 
braphe other party. Of this ©. for it hath been adjudged 
i (Wb good and bad. | — © »-3 
ei t one part of the confideration, upon whicl a 
nuſiÞmitc is made todoa thing againſt the Law, and 
ind$o1d 3 yet if another parc of the conſideration be 
it isÞ9 and lawful, the confideration is good to ground 
in FAſlumpſi upon, tor the confideration may be di- 
of 'aFc9, and if any part of it be good,'t is{ufficient to' 
2 Pike the promile good. Mich. 23. Cay, B. r. And the 
er . 1" iſe is the ground of the Aim. | 
Fn Aſſumpſit grounded upon a confideration! 
Jothſſich was palt before the prormiie made..is a good 
zamÞmplic,itit be alledged to be made at the infiance 
elſe F<queſt of the Defendant. Paſc..2 44 ( ar. B. r. For 
Gr mp9 performed at his tft anee and recueſtit ſhall bein- 
20 Wed to be for his benefit, and fur which he is to mike a + 
. «pence 10 the obey party, 
Ek 


After 
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_. After a promiſe is broken, the party that muſh; 
this promiſe cannot be diſcharged of this promiſe. 
- Paxal,but where. the promiſe is executory he nj 
Pgjc. 24+ Car.B. r. For bythe breach, a right of Adi, 
acermues.to the party for the wrong done unto him bj; 
breach, which cannot be releaſed by Parol > for befon 
breach no injnry is done, nor any thing, due to the jaſhs 
by the promiſe. S 
- Where one becomes legally indebted to anoth{., 
the Law creates a promiſe, that he will pay thisdd$},, 
and if he do not pay it, there is a ſufhcient grai,,; 
for the party to whom he is indebted, to bring 
Action of Indebitatns Aſſumpſit, againft him to rt 
ver-:this Deb, Trix. 24+ Car. B. tr. For when 
Law creates a duty, it doth there prve a remedy fff; 
cover it. LA 
If the day ofan Aſſumpſit made be pleaded inf} þ 
guresand not in. words at length, it is erronafff, 
Paſe. 24. Car. B. r. For the time. is material, 
figures are not words to expreſs any thing,and pleadiff;h, 
muſt be in words. wa 
In an Action brought upon a promile, it is ul, | 
to ground the Action upon one promiſe, in thel Cl 
{tance of it;but to lay the promile divers wayes,q: 
by difterent yords in the Declaration, to the ily. 
that upon the tryal,the Plaintift may reſt, or ;; 
upon that way of laying, that his witneſſes are; 
able to prove. Mich. 24. Car.B.r. For if heat 
miſe bz proved in the ſubſtance of it , is is ſu for 
ent. | 
Ifone be indebted to another, and do promil 
pay this debt at a'day to come,the party to whothy . 
made this promiſe, cannot bring his Action forſf c,, 
Debt until the day br paſſcd upon which he prof, ; 


Tr 1 
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Ito pay it, By Roll Chief Fuſtice, and by German Ju 
ce; for he ſaid char the promiſe is a ſuſpenfion of 
e Debt, Pro zempore, 29. 'Fan. 1650. B. S. Q. 
men. 
It one.-promiſe unto a woman, that ii confidera- 
dn tizat ſhe will marry with him, he will inter- 
arry with her 3 this isa mutual promiſe, and an 
ion lies by either party _ the other for 
ach of it. 18. Ap. I650. B. $. For 3 ſha'l be 
ended to be made = tbe bentfi of both the 


= Tap 


Appeal. 


Ina Writ of Appeal, all the pleadings are entred 
Latin, but Counſel ought to count in French; as in 


10 F Actions in the Common Pleas. Mich. 22. Car. 


+ *þ an Appeal.the Defendant plead in aþarement 
Tthe Writ, and the Writ be adj udged good, it is 
emptory.and he ſhall not be permitted to anſwer 


Þc, but ſhall be condemned upon the Writ. Mich. 


Car. B.r. For the more ſpeedy proceeding againft ſuch 
nders im criminal cauſes. 

n an appeal, the Appellant ought to APPEREUR 
rt iy perſon, yet upon 3 motion to the Court,the 


arurt may admit him to proſecute his Saite by 
160 Atturney. Mich 22.Car.Br. For there may Ve rea 


Me for bis abſence, 
he defect in any Proceſs in an Appeal, doth dif- 


mM'W@iinue all the Appeal, and makes ar end of the A- 
hoy. as well as a detect in the Original Writ. Hil! 
for Cor. Br. This i is infav ur of life whi: :h the Law is 
PLOW er of: 


E 2 At. 
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If the queſtion be, whether the party be of&] 
Age, or within Age, it ſhall be tryed by the Caf 
by inſpection of the party, and nor by a Jury. 
22. Car. B.r. And by other concurrent proof mall 
the Court, as well as by viewing of the party  fiÞt 
Court in ſome caſes may be atceived, if they ſhould 
only upon the view of the party. h 
WIC 
[0 
s | 

It is not good practice to take an advantage agiſck 
the Detencant, to obtain a tryal the ſooner ag, 
him,tor it cauſeth clamour trom the party,and mc 
him{ oftentimes preſs the Court for a new tryal.ic: 
22.Cur.B r. And the Law would have all proccedingly, - 
be fur, and without cauſe of clamour. W 

He that will in pl: ading, take advantage ofa. 
ticular Statute, mutt ſhew particularly, that hWAt 
comprilcd within the Statute. Paſc. 23. Cor, 
For the Court is not bound t7 tahe notice of bi 
ticular concernment , except he ſhew how 1 
concerned ; but if it be a general Law, it | 
therwaics, 


Aivantape. 


Aſſize. 


The Kings Bench may hold Plea of Afliſes of 

in the ſame County w: eie the Common Pleas lititet; 
and at the ſame time without Patent ; the 
{ecmeth to be, becauſe that au Allilc now oft plat 
Jed quere/a, and lo our cf the Statute of Mag. Gharff 
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s neceflary to have 15. daies between th- teite and 
return of a Writ of Afliſe. 
nAſſiſe is tobe Arraigncd in French, and hiſt 
 Pctendants Councel doth pray the Court, that 
> "Tenant may be called, which the Court grants, 
] thereupon he 1s called by the Cryer of the Court, 
& if upon his caliing he do appear, then the Te- 
ts Councel do demand Oyer of the Writ of Alillc, 
d the Return of it which is granted, and thereup- 
he praycs Icave of the Court that he may Imparic 
ich is granced toa ſhort day aficr, and the Jury is 
jourued by the Court to appcar at that day. Fil: 
, Car. B. r. This is teitinum rem<diun, and no (#:h 
ſk 4:/patch iz other Civil Ations. 
Note that the Jurors that arc to tric the Aﬀfiic, arc 
if Recognitors of the Aﬀize. Bzcauſe they tave 
Wice of the 24tter of ſetfin or diſſeiſin by a matter enqut- 
, after the evidence given to 1hem, or becauſe they ac- 
Wnicdee the maiter of fact by zOCar Verdict, as Cow.l 
Recognitorr affirms. , 
WA the day granted unto the Tcnantto Imparlie 
0, the Tenant js calicd, and upon his appearance 
Wplcads to the Alſize in Latin, and upon tas an U- 
yp WE15jJoyned between the partics, and atter the Jury 
it Recognitors of the Aﬀſize arc examned upon oath 
dn a voire dire, whether they had the view of the 
d in queſtion,and if chcy ſay they have had, then 
they {worn to try the Iiine, and tae Connee! do 
dceed to give them their evidence. Pauſe. 23.Car.Þ.r, 
erve that in thcſe Actions, the Fur 'y TICW IC land tit 
iſtion before evidence given, but in an Ejeciment the 
ry bave the view after evideiſte, 4254 not Wen by. ty 
ſent of the par tics, 


> of 
y 


for 
21d 


of 
35 li 
ge Ic 
plat 
zbat 
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Arraignment. 


Tt in an Appeal brought, the Writ be abated, 
Dctendant cannot be Arraigned upon the a}! 
which is grounded upon this Writ.Paſc.23.Car.] 
For the Writ is the foundation of the Count, and; 
tail the Connt muſt ned; fail, for there is no fornds 
for the Arraignment. 

A man was Arraigned for ſtealing 12 oXen, 
prifoner confcfled he ftole 20: and Was again 
raigncd for the other 8. and had judgment t 
hanged. Apud Notingham circa 7 0. Eliz. 

' It the Defendant in an Appeal be acquitted, 
he may be Arraigned at the Kings Suite, D 
121, Mich. 14. H. 7. Rot. 7. and Trin. 14. 
For x 4 
' One Awbry that had been(formerly)Indicted for 
lony upon the Stztute for having two Wives,and! 
Outlawed upon this Indictment, was brought to 
Bar and Arraigned to this effe&. Firlt the ſeconi 
on the criminal fide, ſpake thus, Awbry hcld u 
hand, which the priſoner did 3 then he procett 
thus, Awbry thou haſt been heretofore Indifted iff 
ny, and thereupon Out-lawed in auc courſe of Lan 
bat ing of two Wives , and haſt been ' Arraigned ih 
2p 70, what canſt thou fay far thy ſelf, wby thou ſho 
mot have ſentence of death pronounced againſt | 
Priſoner, T take this exception to the Tndiament, 
it is not ſaid 10 be fiund per. facramentum duode 
proborum & legalium hominum 3 and T deſire I 
have Twiſden and Hales afſignedfor my Councel.C 
Toz ſpall have them. Thereupon the 'Councel pr: 
, that the priſoner wan bring a Writ of Error 
Ren 
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everſe the Out- -lawry. Court. Let? him haveit.Note 
at the Priſoner in ſuch caſe cannot be admitted.to 
inga Writ of Error, until he thew ſome probable 
Watter of Error to warrant it. 
1a Civil Actions the Defendant may bring a Wri: 
& Error, betore he afligns any Error, becauſe 'the 
Sommon-wealth is not there ſo much concerned, 
&d there he puts in good Bail, to. anſwer dam- 
ages to the party for his delay 3 but here can 
-noſuch thing done to the Common-wealth, 


", 


tt | Attaint. 


ed, | An Attaint doth lie againſt a Jury, that do give 

cir Verdict, contrary to the evidence that is 
ven unto them. Paſc. 23. Car, B.r. By the Stat. 
23. 7: 


ndi Audita Duerela, 


Where the Bail is detained in priſon,in Execution 
frer the judgment, which was given againſt the 
Mrincipal,is reverſed by a Writ of Error; there the 
ail may bring an Azdit: Querela,to be dilcharged. 

aſc. 23. Car.Þ.r. Becauſe be is u: juſtly vexed by impri- 
ment rv at lawful cauſe. 

It one be taken in Execution, and is afterwards 
; Ft at liberty, and then is taken againand detains 
${in priſon upon the ſame Execution, he may. brig 
Jeff's Atrdita © werela to be enlarged. Mich. 24 Car. B. }. 

7 or by the enlargment of the priſoner, the Execution is 
charged, and an Execution once diſcharged, is for ever 
a « TH and Cannot be received, for the diſcharge 
poſetb ſatisf ifiog, 


E 4. Ii 
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It a Judgment given in another Court be te 
ed into the Rings Bench Court by a Writ of & 
and the party who had the ſudgment/notwithl 
ing the removal of it by the Writ of Error) dobifhi 
an Acion'of debt upon this Judgment in the Gif 
where he obtained the Judgment,as he may dojfſſÞid 
terwards pending this Action of Debt,the Judgn 
be Reverſed by a Writ of Error,theDefendant api 
whom the Judgment was obtained, may brinyſery 
Audita Zurrels, to be relieved againk the Adin 
Debt, brought upon the Judgment. 3.Feb. 1650 
For when the Judgment is reverſed upon which the Mfr 1 
on of Debt was grounded, there is no canſe left to Ju 
the Attion 5 and therefore all proſecution of the Afi 
zerwards, is accountedin Lavy but an unjuſt vexatin 
which an Audita Quercla lies. * - nd 

One Triton thac was in Execution , brought 
Audita Duerela, and prayed he might be Bailcd,: 
it was grantcd, and he was Bailed by four perſon 
Feb. 1650. B. S. For this Bailing of him is not a 
charge of the Execition 3 fur by bis Baile, be is in of 
dy of the Law, 'and if hemake not out his Audira ( 
rela, heor bir Bail muſt render his body in Executimſpot 
gain, or elſe the Bail muſt pay the Debt for wbich hy 
«7 Execution, ER Es 


Autihoriy. 


Doctor Cowels Book,called the Interpreter, 1s 
a Book of Authority, to be urged for Law, for: 
was condemned to be erroneous and ſcandalous 
Parliament, and by the Authority thereof, was pi 
lickly burned as erroneous and {candalous, By Re 
Chief Fuſtice. © © "= | 
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tenfÞ} A Verbal authogity given by divers Plaintitts,in an 
tion of Treſpas,and Eje&ment to deliver a Leale 
F Ej6ctment upon the Land, though the Leaſe be 
Ybſencd andFealed by them off of the Land Let in t! 

> Cifaſe, is a good authority to execute this Leaſe. Is 
(Mid in a Tryal at*the Bar, between Vaulore ant 
wok, Mich. 1649.7. Nov. B. S. For nothing paſſeth 
$7 theſe that deliver the Leaſe, by vertwe of ſuch d:- 
ery, but from them that made the Leaſe, and their 


: 
rionffubority by word for gnother to deliver it 1s no more, 
50 Yar if they had themſelves delivered it 3 and the 0- 
be Mer is but an inſtrument to pet in Exccution the mind 


$ihe Leſſors, as their own bands bad, had it been de- 
ered by themſelves. 


— Apirtenant and Apendant. 


© Yards, Orchards and Gardens,are Appurtenances 
a Meſſuage, but Lands cannot be ſaid tobe Appur- 
ant to a Meſſuage, though they be uſed with the 
fluage, for the Mefluage is a Meſſuage, though 
Lands be taken away. Hil. 23. Car.Br. But yet 
tir? ſo if the Yards, Orchards and Gardens, are taken 
ay from it » for' then tt becomes but a Cottage or 
nement. 
nc _Meſſuage cannot be Appurtenant to ano- 
r Mefſuage, tor they are (both) entire things 
themſelves. Paſe.. 24. Car. B. r. And things 
$: are entire , are ſo themſelves , without re- 
folBpon 20 other things > as s part of, or dependant up- 
OUus thens. 
Sp 
/ Ba 


Acc unt : 
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Account. L 


* 
' An Action of Account, or an Action of bf 4 
or an Accountupon the Caſe, lies at the electiaÞ;n 
the Plaintiff, againſt one for receiving money q, .. 
third perſon for the uſe of the Plaintiff, although, 
had ne authority given him to receive it. Hil. B,,,; 
Car. B. r. For it is the intereſt that the Pla ly 
hath in the money paid for kjys uſe that pgivsil” 
the cauſe of Aion, and it is a receipt of the 
that makes the other party lyable to the Aion, 
it matters not by what Authority he received it 
The Statute of limitations of Actions, doth 
bar the Plaintift from bringing an Action ot accy 
although he do not bring the Action within thet 
limited by the Statute, for before that Statute, 
that had once cauſe of Action, might bring ita 
tiine afterward without reſiri&ion of time, and 
Action 1s not mentioned in the Statute. Trz: li 
20. Funii. B. $. And conſequently uot barred by it 
Statute being in reftriciion of tbe Common Law. 
An Action of Account doth-not lie for Rent 
lone) due and arrear,for the Rent demandablei 
tain, burif the Rent be behind, and there are ( 
other things mixed with it, for which the Avic 
brought, then an Action of Account may be bre 
for both of them together, becauſe it is incertailſſ 
on the whole matter what is due to the Plaif 
Trin. 1651. B.S. For an Action of Account doth; 
ply that the Plaintiff doth not know what is juſtly i; 
him, but requires the Defendant to declare «nd If. 's 
what 1s due. Nun 
It one receive money due to me upon an Obliſhier 


| theAccompliſh'd Atturney. «gg 
.or for Rent due to me, I may either have an A- 

on of Account againſt him as my receiver, or an 
tion of Debt, or an Account upon the Caſe, as ow- 
& me ſo much money as he hath received ; though 
Wl! theſe caſes he hoth receive the money without 
j conſent, Tri.165 1.Þ.8.For by his receipt of anothers 
UWr,he hath made himſelf lyable in Law, to give an Ac- 
Wnt if the monies be incertain, or topay them to the 
ty to. whom in Law they are dues | 


& f 
[vv Ex. 


| Auditor. 


Many things arc in charge with the Kings Audi- 
s which are not in the Crown. Paſe, 24.Car. B. r, 
ſr « 1Hing cannot be veſted in the Crown, nor taken out 
be Crown, but by maiter of Record, which the Audi= 
s Books are not. 

Auditors aſſigned by the Court,upon an Action of 
count brought to receive the Account, are proper 
Woes of the cauſe. Trin. 24. Car. B.r. viz. whether 
party accountable bein arrear or not. 


ont Argument. 


Two that are of Councel on one fide, 'ought not 
Argue for their Clyent both of them upon one 
oF the fame day, except it be for concluding of all 
* Arguments which are intended to be made tor 
Wt parcy. Mich. 1649.B.S.By the Cuſtom of the Court. 
tone of one fide and ansther on the other ſide, miy ar= 
In one day. 
Wlt-is not the uſual courſe of the Court, for one 
| Puncellour to argue the ſame Caſe twice. By Rolle 
We Frrftice. 12, Nov. 1650. B.S, For itis intended, 
| 1 that 
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that when be firſt Argued, be ſaid all be could for Wy 
Clyent, and the Court will not admit the ſame mai * 
20 be repeated, but will hear what another can ſy 
there be canſe. | nt 


Aide and Aide Prayer. dif 


A Tenant for life may pray in Aide of all ſuch 
ſons as are in remainder of eſtate in the Lands 
whichheis impleaded. 16.49.29. Fuli;, B. S., For 
are all concerned by reaſon of their ſeveral intereſts, 
fendihe particular Eftateupon which their remainder 


depend. 


Baron and Fem. 


A* Adion of Debt doth lie againſt the Hus 
for goods that were delivered to his Wite, Wrri 
may be 1ntended that thoſe goods did any wi. t 
come to the ule of the Husbaud. Hz. 21 . & E 
B. r. If they come to the uſe of the Wife, theyWiu 
in Law ſaid to come to the uſe of the Husband ith: 
the Hucband and Wife are but one perſin in Law. (FD 
hoc Q. ath 
| AFem Covert cannot ſubmit to an Award.fo 
ſubmiſſion 1s a free A of will,and the will of alÞ 1 
Covert is ſubject to the will of her Husband, an}. ( 
15 not free. Mich. 22. Car. B. r. But another joſito; 
may ſubmit to an Award for a matter which cond 


the Fem, and ſuch aſubmiſſion is a good ſubneiſiſat 
- 


3 


For 


Mg 


fa 
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w. For it may be be may receive benefit by the ſubmiſſi- 
yet if be do uot, 1t matters not. | 
A Feofment made to a Fem Covert is a good Feot- 
-nt in Law to paſs the Lands, if the Husband do 
ow of it, until the Husband do diſagree to.it,for if 
diſagree from it, the Feofment is not:good 3 tor 
| he diſagree to it, it doth not appear buc that he 
nſented to it, and a Wite 'may give or take with 
> conſent of her Husband ; for ſuch giving and 
ing are faid in Law to be the Acts of the Husband 
| not of the Wife * but if heonce agree to it, 
cannot afterwards dilagree from .it, and if he 


Rice diſagreee, he cannot afterwards agree to 


&, Hill, 23. Car.B.r. For this were to do and 
10. : 
A Fem Covert may take a thing, though it be not 
Deed. Hill. 23. Car. B. r. viz. If ber Husband 
ſeat to it , for it ſhall be intended for. bis bene= 


If a Fem ſole be indebted to 1, S. and afterward 
Fem doth marry, this Debt is become by the 
rriage, the Debt of the Husband and of the Wife, 
, the proper Debt of the Wife, and the Debt of 
2 Hasband in right of his Wite, and the Wife muſt 
ſued for this Debt joyntly with her Husband; and 


;Mthc Husband die, pending the Suite, yet 1s not 


:Debt gone, but ſhe may ve ſucd for it after the 


ath of her Husband ; but if the Husband be not 


d for this Debt during the lif: of his Wife, he 
never be ſued for it after her death. Paſe. 


. Car, &- Trin- 24» Gar. B. r. V1, By a new 


Ifa Writ be ſued out againtPusband and Wife, 
| and 
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and the Wife only be arreſied and deterned in 
ſon tbe ſþall file a common Bapyle, and have a 
perſedeas to diſcharge per; but if yer Yusba 

iy be arreſted; he muſt appear foz bemſelf an 
Wife. Per Magiſtrum Liveſay, & alios &c, Paf, 
Car: fecundi Regis © 2-12 


Bar'in Adtions © Wan 


A Recovery in a perſonal Action, is a Bar in 
ther perfonal Actions touching the {ame matter, 
21. Car. B. r. That is to ſay, it is a Plex ii Bar $9 
perſonal Attion brought againſt the Defendant; 1 
that tbe Plaintiff did formerly bring an Aion af "* 
bim for the ſame matter, and did recover again|t 6+ 
ans therefore he prayes the Fudgment of the Comrt, 
ther he 'ſhall be permitted to proceed in bis: ſecoul 
Elon 5 for no man is ta be doubly wexed fir 
canſe. 

Inan Ation brought to recover a thing:/from! 
ther, if a recovery be thereupon. had by the Plain 
the Defendant may plead this recovery in Bar 
{econd Aion brought againſt him for the 
thing. 21. Car. Br. for the reaſon aforeſaid. n 

A Plea in Bar which doth not give a fullanſwaſÞt- 
all the matter which is contained jn the Plain th 
Declaration is not a good Plea. 21. Car. B. r Ch 
If it anſwer not all the material matter of it. If 
appears by the matter of the Declaration unanſw 
that the Plaintiff hath .cauſe of Aion notwithſt 
ing that which the Defendant hath ſuid to the 
zrary. | | 
It the Plaintiff do reply to the Defendants Plas E 
Bar, this replication is a confeſſion in Law, that's 
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inSinBaris a good Plea as to the matter of form, 
ough the Plea be' not good.. Trin. 23. Gar. B. r. 
the —_ hath ſlipped bis advantage of De- 
ing to the Defendants inſvfficient Plea by replying 
a1. 2t- : 
: fn Aftion of Debt be brought againſt any one; 
Be imparles till thenextTerm, yet after his Im= 
ance, 16 may plead that the Plaintiffis Out-law- 
nBzr of the Action. Trix. 22. Gar. B. r. For an 
lawed perſon cannot take any advantage of the Law 
Wnſt another ſo long as heſtands Out-lawed.But a Plea 
batement of ancient Demeſue &c. muſt be pleaded 
St Imparlance, becauſe when the Defendant Imparles, 
he admits the Court to have Juriſdiion if the 


' ii | 


Baile, 


7 Glyn Chief Faſtice, Trin. 1657. If Common 
be pat in to the Plaintiffin an Action dcpend- 
Were, that Baile ſo put in, 1s lyable to be common 
e toall other perſons that (hall put in Declara- 
$ againſt him, ſo that the Declarations be 
in the ſame Term. This is the courſe of the 
(welt te 
Jainſſp the Caſe of Fones verſus Price, it was ſaid by 
1 @Chicf Fuſtice, Trin. 1657, That although one be 
' Fife for the Defendant in an Action, yet he may be 
Ftncl5 for the Plaintiff in the ſame Action. Q, 
bid the Baile ſecs to be concerned 1n the Try- 


nethat is in Execution, is not Bailable by the 
W- Hill. 21. Car. B-r. For Bail is put wn to ſecure 
lantiff, tbat the Defendant ſhalt perform the Judg- 
' mn > TAL 46 
# 84 p* Lk i Port ; * [7 - ment 
V// 
_ 


6a The Pradical Regiſter ; Or, 
ment of the Court, and now the: Law' hath deien 
the miiter,and there remains only. for the Defend 
| perform the Judgment, and for the not performing if 
lies in Execution. © WER. 
| Before a Capias 15 taken out againſt the Bail, 
Princjpal may render his body to the Marſhal 
Court. And then the Defendants-Atturney oug 
get a Certificate. from the pziſen, tyat the Dll 
dant is in cuſtody 3 and thereupon the Þaſter ef 
Dffice will diſcharge the Bail peece,by waiting 
didit ſe upon it: otherwiſe the Bail are charg” 
notwithſtanding the Þ2iſoner is incuficdie, vl 
ters 17-per Cur, Trin. 18. Car. 2di. 


One that had been Indided thirteen years bt 
for ſuſpicion of murder in poiſoning his ſervant 
brought in Court by a Habeas Corpus, and was 
ed toan{wer the fact. 21 Car. B. r. This wa 


mitted by the Court to be done 5 becauſe the If 
er had been ſo long in Priſon without any profedf, . 


en of the Endidment againſt him , in favour | 
berty. 

Though one that is in Execution; do bringa 
ot Error to reverſe the Judgment given againſt i 
yet the Court will not Bail him, except there ap: 
unto them very apparent Error in the Record... 
Car. B. r. For elſe thcy will ſuppoſe that the Writ of 
ror 2s only brought to gain the parties liberty, and ) 
fruſtrate the effed of the Execution. 


Lhat if the Defendant render himſelf to cul 
m diſcharge of his bail, upon the day of the Bel 
of the ſecond Scire facias againſt the Bai!, Seal. 
Cur. oz if an Attion be bzought upen rhe vl 

nts 
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"F.:nce if he render himſelf upon the day of the re: 
ir of the P2oceſs againſt the Bail, ſedente Cur: 
ZW Bail are diſcharged. Per Magiftram Livefay & 
ob; Paſc. 21-Car, 2. Reg, 6,4 134. 


of One Arnold Fames that was Bailed in 44. and 
ly . . 2 ol 
IN. year of Q. E/zz. upona Judgment given againfk 
in the Lord Majors Court of L»2don, was 
2 pught into Court by a Habeas Corpus. Trin.22.Car. 
- . The priſoner was ſuffered to bring his Habeas Cor- 
ſb bccauſe he had gone under Bail ſo lotig, and no proſe= 
 "Wicr againſt bim that he might diſcharge his Bail. | 
The Court did take Bail tor apriſoner, againſt 
Som an Apeal of murther was brong ht, becauſe 
"Wt he did not flee for the murder ſappoſed, and 
2 } been formerly Indicted for this murder < 
| acquitted upon the Inditment. Mich. 28: 
"i. B. r. Upon which preſumptions 'they eon- 
Wed be was 10t gnilty,elſe would not have Bailed him: 
oe Bail pieces are {mall picces of Parchment,in which 
Syritten the ſubſtance of che Bail, and are filed in 
Office of the Court. Mich. 22. Car.B.r. 
" f the Plaintiff require ſpecial Bail, he ovght to 
\. Ty his cauſe of Action, bctore the Judge that takes 
: 'F Bail; or elfe, to declare againſt the Detendant, 
| f tit may appear to thc Court, that there is cauſe, 
y ſpecial Bail ſhould be given, otherwaies com- 
n Bailis fo be filed. But now by a Jate Sta- 
, if the Plaintiff do not ſhew the cauſe of A- 
end n in his Writ by way of Bille, &c. the 
Fendant may file a coramon Bail. Andit he will 
Gd declare againtit the Defendant till after 3: Terms; 
x1 oy the courſe of the Court he mult take common 
niz I what evcs the cauſe of Action be, HY. Fe 
AY 


a 


14 | 
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Car. B.'r. Trin. 24. Cay. 1650. 22. Funii. Il 
ſhall be intended that the cauſe of Action is not ſo grelffſ® 
t9 require ſpecial Bail hecan(e the Plaintiff makes ne 
hafte to proceed. | EE gf 

Where one is ſucd as an Executor, he 1s not fin"! 
pellable to put in ſpecial Bail 3 but in cale of a Dy 
ftavit for waſting the gobds of the Teltator,or w 
the Action is brought tor ſomething done by 
fince he became Executor, and that muſt be by 
tionin Court. Hil. 22. Car. B. r. Note, for in thi" 
mer caſeheis lyable no furtber than he hath aſſets, h 
cauſe of Attion never ſo great butt in the latter caſes il 
ani therefore ſhall putin Bll, ſuch as the Aciion mii 
requarelif be were not Execattor. z 

It an Action be brought againſt Husband and y 
and the Husband is only Arretted 3 yet the Hub 
mult put jn Bail for his Wite, it the name of the 
be in the Writ, elſe he js not bound to put in Bai 
her. Hill, 22.Car. Br, For it 1s the Writ that war 
the Baih. | 

One may depokite a fm of mony in Court in 
of Bail, if the Court pleafe, and they may thercy 
order the Plaintiff to waive other Bail. 22. Car. 
@ Trin. 23- Car, B. r. If the ſum depoſited be 
ficient 20 ſatisfile the Plaintiff in caſe the Tryal 
for him, for then the Plaintiff can ſuffer no in 
ventence by it for the Court may order him toi 
the money depoſited , for bis ſati:f ation after ſucht 
had. | 
It the Defendant do render his body in 

dy in diſcharge of his Bail the Plaintiff ought6-r 
-+.n the Rules of the Court to make his choice ! ſhe 
ther he will proceed afterwards againſt the Fu 


cipal OT the Bail, Hl, 22+ Car. B.. Ts For het - 
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I to proceed againſt both, and now it is in his power to 
1 he 1s Election, | | | i 
afcer the Roll is marked to have ſpecial Bail , 54-7” 
- olflymon Bail ought not to be entred 3 but if the, * 
7M1be not marked tor, ſpecial Bail, common Bail 
wil be entred. Hill. Car. B. r. For nothing ap>: 
y 8-7 the Court that ſpecial Bail was required, and 
commor: Bail is to befiled of c u;ſe. TY 
;þ;Wde that tiands Indidcd tor Felony, or for For- 
\h ought Not to be Bailed,until he have pleaded to 
5; jF1ndictment.Paſce Trin.23.Car. B.r.For the parties 
oi be conceived to be guilty of the Crimes unl they 
1: and there is difference between Criminal offences, 
d wilcivil AGions. | Oe 
ug onc be committed to priſon by the Houſe of 
e Wimons in Parliament,the Court will Bail the par- 
Bail in reſpect of his Fa& he is Bailable in Law. Paſc. 
Mart ar.Þ. P. &. ; | | | s 
he Court will not Bail one that appears in 
tiofÞxt upon the Return of his Habeas Corpus, be- 
rey] they have conſidered of the Return, to en- 
Ca themſelves whether he 15 Bailable by the Law 
' beſt. Paſe. 23. Car. B.rv. For before that, it doth 
yal Wear juedicially to the Court for what cauſe the pay- 
» infſod commiticd. 
/ ts Fac committed by a Juttice of Peace upon the Sta, 
chtor having. of two Wives, and appearing in 
tupon the Return of his Habeas Corpus, was 
 culſÞd upon the prayer of his Councel. Trin. 23- 
ughtYb-r. 


e Where the not filing of common. Bail; will make 

e IF in the Record,there the Court will compel the 

henPrifiro accept of it. Trin,33- Car-B.r. Viz. In ſuck 
Where comm9n Bail was to be accepted. | 

F 2 One 
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One that is within Age, is not to be admitteaf 
Bail for another, -Trin. 23. Car. B. r. For hey 
perſon C of bimſelf-) reſponſable at the Law ; 
that is Bail muſt be for þim for whom be be 

Bail. 
' . One committed for Fe'ony and brought ini 
Court by his Habeas Corpus, may not be Bailed 
Jeſs than four Sucrties. Hzl,23 Car. B.r. For the( 
b:ing Capital, requires extraordinary Bail, it re 
the Kingdoms concernment. 

The putting in cf a Declaration, and the accey 
of it by the Defendants Atturney, with the p 
of the Plaintitis Atturney, 1s counted an. accey 
of the Bail. Hz{l.23. Car.B. r. & 1650. Paſc.1, 


For by accepting the Declaration he takes poniiſh.... 


lead. | 

; After Bail put in before a Judg,the Plaintiff h: 
dates time to EXcepr againlt it, which if he dot 
do, then the D<fendants Atturney may take it 
from the Judges Chamber, and file it wolenF, . 
the Plaintiffs Atturncy, and if tbe Defendani 
not file it in time, he incurrs the penalty off 
Mich. 17. Reg-per Cur. | 

If a privilcdged perſon in this Court, do bri 
Adtion againft another in this Court;he ought 
courle of the Court to have ſpecial Bail put} 
his Action. Hall. 22, Car. B. r. Whether il ; 
cauſe for ſpecial Bail or not. This Iſuppoſe is & 
tia. 

Though one be Aﬀigned by the Court to | 
Councel on Record for a priſoner that ſtands: 
cd of Felony, yet he ought not co move to ha: 
priſoner Bajled. Paſe. 24. Car. B. r« For hen 
move for things againſi Law. 
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; ne that is Out-lawed, ought not to be Bailed 
| either the Out-lawry be Reverſed, or elſe he 
brought a Writ of Error to Reverſe it.Paſc.Cay, 
For an Out-lawed perſon is to receive no favour in 
aw for the Law takes not notice of an Out-lawed 
n as 4 Subject, but as a Rebcl. | 
ne ſingle Judge will not Bail a priſoner in a dit- 
t caſe,but will adviſe with his Companions.P.ſc. 

ar. B.r. $0 cations are they xot ts do any thing 

alt Law. | 
ne that is in Execution, in cuſtody of the Mr- 
of this Court is not compellable to tind Bail if 
her Action be brought againſt him, but if he b2 
Wc priſon of the Fleet in Execution and anAction 
Wrought againſt him in this Court, he muſt either 
-moved and committed unto the cuſtody of the 
., Wibal of this Court, or elſe he muſt put in Bail to 
"WAction. Trip. 24. Car. B. r. For when be is in cuſto- 

" Wtbere needs no Bil to bring in his perſon, for be 1s 
ded to be alwayes in Curt ready to anſwer tb 
y > but he that is a priſoner in the Fleet, though. 
be ia priſon , yet this Court can have no cer- 
ty to bring in his perſon to appear here 3 and 


Whore he muſt either be commiticd bere, or put in 


Wetore a Superſedeas be iflued forth upon a Writ of 

vr brought,he that brings the Writt of Error in 

ecaſes Imited by ſeveral Statutes, ought to put 
Wccial Bail to pay what ſhall be due, it thc judg- 

It be athirmed. Triz. 24. Car. Br. Becaufe therely 

ps execution,and ſo delayes the Plaintiff, and puts 
Fto extraordinary charges. 

15 not ſufficient for the Plaintiffs Afrturney only +7: 

ark the Roll for ſpecial Bai}, but he ough* @fo 


© 2 t@ 


'.- © Bailisſocalied becaulc the party bailed is deli 
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to give the Defendants Atturney notice that. 
Bail is required to the Action. Mih.. 24-Calft ; 
For the Roll may be marked without Notices ani. <| 
know nothing of it, and plain prachce as alwan,, 
beſt and: mſt beneficial for Plaintiff and Mics, 
dant. - Se - - 0. It 


Upena Bail put in upon a Habeas Corpy 
ttrnable imediate, if it be in Hill. oz Trin. IN 
and the Declaration be delivered $. daies befq 
end of the-Term, then the Defendant muſt plex 
enter : but if it be in Mich. Term, and the Tec| 
fron be delivered befoze Crattin. Anim.o2 in 
Zermbefoze Menſ. Paſc. then the Defendant 
picadfo try theſame Term. Per Magiſtrum Lin 
& alios,Paſ. 21.Car. ſecundi Regis. | 


If the Judgment be reverſed by a Writ of 
which was given againſt the Principal,there m 
a {pecijal Writ taken out todiſcharge the Bail. þ 
24. Car. B.r. For a diſcharge of the Principal is1 
chargein Laro of the Bail. — 2 

Bail is to be accounted good Bail, which ist: 
de bene eſe, and before it be filed until it be queh 
ed, and diſallowed. Mich. 24. Car. B.'r. Upon 
amination of it bctore the Judge. Hil. 164.9. Il. 
For before that, it appears nt that the Plaintiff acc | 
of it. T2 Þ : 


ed by the Law into the cuſtody of thoſe that art 
Bail, and who are to anſwer the party if they do 
produce the principal to do it. Tri. 1650. B, klinc 
Fanii. It is derived of the French word Bailler, uffe ( 
liver 's thing to another,” eo 
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 (olffixe the Plaintiff do not- declare againſt the Defen- 
La Mit in three Terms after Bail is put in, the Bail .is 
nd chargeable. Trin.1650.2: Julii. For then the De- 
vant 1s to 00 only upon common Bail by th: K wles of” 
z 0 Court. _ 

It che Plaintifts Atturncy do only el] the Defens+ 9-7-6: 

5 Atturney, that his Clycnt is. to put in ſpecial] 

S/, ic is\uthcient; and there common Bail is notto 

UM. micted, although the [Roll be not marked for 
0cial Bail. 3. Feb. 1650. B. S. For thenotice 
lea: ibere ougst to be ſpecial. Bail, is. the thing, require 
Der nd the es of the. Roll , is but to give 
zce» 

f one that lics in Execution do bring his Aus 
Lin + Querela » he is Bailable. 7. Feb. 1650. B. R. 
beld in Trittons Cafe. But it muſt be ſpecial 

" | 
f By a Rule of the Court; the Plaintiffs Atturney 
it receive the Bail given-betore the Judge, trom 
Judge himſcit the tame Termit was put in, upon 
n of tiye thillings. 21. Feb. 165c+ B. R. For it con- 
ns the Judge tg be CaMmonus int taking of Bail, and to 
Wat there be no miſcarriage 11 it. 
When one becomes Bail tor another in an Aion of ++ 4% 7%7%= 
01 Sbt, he doth: (in Law) afſume or take upon him to 
1 fder the body of the Principal, it he be condcmn=- 
«F or elſe to pay the Debt he is condemned in,Paſe. 
B52. per Rolle. Þ-r. And if bs do etther zt is ſufficient 
cl diſcharge bimſelf, 
a uacil a Capizs be Returned againft the Principal, 
Bail ſhall, not forfeit his Recognizance tor the 
Fincipals not appearance, by the Ancient Courle of 
0H: Court 3 but at this day by the indulgence of the 
burt he ſhall not forfeit his Recognizance, it the 
F 4 Principal 
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Principal come in at any time before the Rety 'F t 
the ſecond Scire Facizs againſt the Bail. 7rin. 1ﬆ 
B. S.This is in favour of the Bail,and the Plaintiff | 
much prejudiced thereby. 
It one that is to be a witneſs in the cauſe bei 
for Bail in the ſame cauſe, upon a motion and «fÞ 
ſufficient Bail tendred 1 in his room, the Court jÞail 
diſcharge that Bail given, and order the PlaintilſſÞ 
accept of the Bail tendred. This was done in the( 
of the Lady Gray.Paſe.1656. Elſe it would be mi, 
2045 to the Defendant, for a Bail eannot be a witni, tt] 
be is concerned in the cauſe. llo1 
If one beſued in this Court for ten poundsaſc» 
bove.the Plaintiff may by the courſe of the Court. P 
quire ſpecialBail,but if he be ſued for a leſs ſum,ſchi 
mon Bail is to be accepted. For the Law thinks 
z0 trouble the Defendant to put in ſpecial Bail for ſo|ſ 
a ſun. * 
' Special Bail is not (generally)to be given in an 
Rion of Battery,yet in ſome ſuch caſes, the County 
compel the Detendant to put in ſpecial Bail, 1 
where they percciye it was a foul Battery, and miſi 
dammage done by itto the Defendant; elſe the 
dion ot Battery, is thought a light Action, and 
worthy of ſpecial Bail. For the Bail is given in reſpt | 
anſwering the Plaintiff bis dammages which may refer. 
I ecial Bail. | 
In the Caſe of Oſborn againſt Chaworth ,Paſc.16gput 
it was ſaid by Glyn Chief Fuſtice. That if the Det 
dant doth tender ſufficient Bailto the Plaintiff: 
he will not accept of it, that rhe Court upon exanſÞprd 
nation of the matter, and finding the Bail to be ſuſſſke 
cient, may take it and allow of it whether the Plaſt 
fiff will or 00. For the Court is ant indifſerent Jul 
betwixt the parties. b; 


| 
fy 


fu 
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\ 
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If there be no Writ in the Roll , nor any no- 7” 
w_ for ſpecial Bail, and 'commoen Bail is 


\ the Plaintiff cannot by the courſe of the 
i, require ſpecial Bail. By Rolle Chief Fu- 


Wo. For #t was the Plaintiffs fault be had no other 


ail is not to be accounted Bail properly) until it 7®- 


Mhicd, for then and not before it is upon Record. 


Roll. Chief Juſtice. Viz. ſo as the Court may take no- 
of it. 


t the Defendant put in Bail before a Judge,and it 6s. - 


lowed,and yet he will not file it,the Plaintiff may 
ewillat his own charge file it. By Rolle Chief Ju- 

 Paſc. 1655-t0 avoid Error, otherwiſe it migbt be 
chievous to the Plaintiff. 


uo the Caſe of 1/alker againſt Bury Trin. 1658. by 


#Cbief Juſtice, the Defendant cannot change his 
urney without leave of the Court, ©. tamen, and 
cher the Plaintiff may do it, It ſeems not. Nam 


Weadem inutriſl que. 


oft Bail be taken by the Judge , de bene efſe, the 95: > 


incift ought by the Rules of the Court, either 
allow the Bail, or to ſhew cauſe to the. cons 


ry. By Rolle. That if it be gord, be may be forced to 


pt it, or if it be not, that the Defendant may proviae 
er Bail. 
he ſufficiency or non ſufficiency of Bail ought to 


Firſt examined by the Judge at his Chamber,before 
oF Court is to be troubled with the matter 3 for the 
Furt is not to be troubled in ſetling of matters 
dinary proceedings , but if the Judge cannot 
Phe che la ntiffand Defendant agree inthe giving 
Pla taking of the Bail,then the Court is to be moved 


in 


I 
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in it 3 whereupon they will -order both partiaſþis 
atcknd and the Bail alſo, and will examine the vel 
of Action,and the Bails ſufficiency,and ſettle thenlſe$! 
ters in difference according to reaſon. By Rolle j 
Tufticez which both parties muſt abide by. 

By the new Rules of this Court,an Atturney o 
not to require ſpecial Bail to his Action , ex?" 
the Cauſe of his Action doth by the Rules of the NC 
require It. ul 

By Glyn Chief Fuſtice, If one be brought into d. 
Court by a Habcas Corpus and doth put in Bail bf? 
that Bail 1s lyable to all Actions, which this PF" 
tiff, at whoſe Suite heis brought in , wherein uſe 
ſhall deelare 2gainſt the Defendant at Y#: 
time within three Terms next after » but ne 
terwards. Paſc. 1656. B. S. For if there t 
Declaration againſt him within three Terms, be 
by the courſe of the Conrt go at large upon con 
Bail. 

"The cauſe of marking the Roll for ſpecial Bai 
this Court was chiefly, becauſethe cauſe of Action 
not appear upon the Latitat,by which the party 
Arrctied, but it was to be made appear by the De 
ration. By Glyn Chief Fuſtice.: But now the courſe of 
Comurt 7s otherwiſe 3 for ſpecial Bail cannot be requn, 
but where the cauſe of Aftion is contained in the W 
and in the Comman Pleas where they proceed pul 
Original, the cauſe of Aftion doth a {ag , and 


there 1s no need of werking the Roll for Spt 
Bal. 


Jt Judgment be affirmed upon a Writ of E 
in tye Exchequer Chamber, no Execution hall. 
againſt the Bail in tye Þ2iginal Action fo ! 
£0 
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Bis taxed Occafione <7 a Per Magiſtrum 
; Pref & alios &c, . Paſc... 21. Caroli lecundi 


p15, 


Brralary. 


Burglary may be committed-by one, though he 
not break a houſe open, for it he be within tbe 
uſe, and fieal away the goods in the houſe ; 
Bd. open che houſe on the intide, and go' out and 
1}. away the, . goods, this 1s Burglary. Trim. 22: 
r. B. r. For this is in Law a violating of ths 
WM: end Arfeng off the Dwcdller of bis Jefetic 
it. 


FOR 


He chat is a Bankrupt to one Creditor, i is 2ccount- 
(in Law) tobe a Bankrupt toall, 22: Car. B-r. 
fr be 3s a Bankrupt in reſpett of himſelf and bis 


hate, and not in' relation to any particular perſon 


: He that is once adjudged to be.a Bankrupt, is to 
Uwaics accounted te bea Bankrupt. 22. Car. B. r. 
to the reſt of bis Creditors when he was ſo adjudged 
| = 

6 | one {hall withan.intent to ſupport the credit of 
7 Wankrupt,ſuffer him to have his goods in cuſtody, 
d.o diſpoſe of them, the property of thele goods 
ul be accounted to be in the Bankrupt, and the 
ie owner: of the goods hall loſe the property 
* them. I.8. Ap. 1501. Þ. Sup. As a pumſhment 
1 | his falſe dealing herein , and of the miſci1:fs 
foz Kh may gr ow by ſuch devices to evade the Laws. F or 
FC 
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tbe Law cannot take notice of ſuch private things | 
between the parties, but will judge if things as thy 
pear #9 be, | | | 


Ereach, 


Where one brings an Adtion for a Covenant b 
ken,he ought to Aﬀign the breach of it in ſuch m 
ner that the Defendant may juſtifie or take an| 
fue. Hill. 22. Car. B. r. Elſe the party can 
zo. defence for bimſelf , becauſe his charge is in 
Fae 

It one bring an Action of Covenant againl 
nother, for not repairing houſes, e&c. demiſed! 
to him, he ought to Afﬀliign particularly whet 
the want of repaxations do conkit, and not tot 
clare generally. Hill. 22. Car. B. r. For repali 
tions do conſiſt of particulars andif they be Aſi 
gezerally, for want of them,the Defendant cannot tell 
20 give an anſwer. 
- It an Action of Debt be brought upon an Obli 
tion for breach of the condition thereof, the Plain 
15not to Afign in what the breach is, untill thel 
fendant hath pleaded performance of the conditi 
Hill. 22. Car.B.r. For before ſuch Plea, the Declariif 
ſhall be taken to be true that the condition is broken ell 
in all or in part, and ſo there needs no aſſignment | 


breach: 9 
Bailiff. f 


A Bailiff may exccutc a Writ out of the Hand 
where he is Bailiff. Paſe.23.Car.B.r-For heis Bailiff 
tbeCounty over if be be the Sheriffs Bailiff,and not «Bj . 
liff of ſome Liberty within the Connty, ii 


{4/ 
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2\ ON a Bailiff is a ſervant or miniſter of the Law,and by 
I Wnſcquence he is a ſervant to the party, at whoſe 
ite he is to Arreſt any one, Paſe. 24. Car: B.r. And 
rwrefore is anſiwerable to the Law, aud tothe party for 
ſcarrtages in his place. | 
A Sheriffs Bailiff is not an Officer of the Court, but 
- Sheriff himſelf is the Officer that the Court rakes 
tice of. Paſc. 24+ Car. B. r. &. 


Bargain and Sail. 


A Bargain and Sail made by one who is not in poſ- 
ſlion,though it be by Deed inrolled, is not good if 
ere be no Livery thereupon, Mich.23.Car.B.r. But 
F there be Livery paſſeth, for the making of the Livery 
woſeth him #n poſſeſſion. 
"M If one buy a. thing of another, he that buyes ic 
i(Wglit to pay the money he hath agreed to pay for it, 
+ the (eller of it 1s bound to deliver it. Paſe. 23. 
War.B. r. For that is the contra@t betwixt the buyer and 
- We eller, I will give you ſo much mony, and you ſhall give 
e ſuch a thing} and what difference may be betwixt buy- 
We of a thing for mony, and bartering or exclzuging one 
ng for another, 
. One may upon a good conſideration, diffolve by 
Faro! onely an abſolute Bargain. Paſe. 24. Car. 


"a 
One may ſell his priviledge given him by the Law 
his birthright, as a free-born ſubje&, for a good 
1d nfideration, Trin. 24. Car. B. r. For it ſhall be 
if ended that he hath a ſufficient recompenſe for it, and 
"= @ vath 20 wrong done bim by it \ but ©.what privil:dzes 
. Be may ſell, 
Ione that 1s indebted, do really and boxa fide - 
| 15 
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His Lands, chongh it be with an intent to 1 
the paiment of his Debts this ſale is good, if 
Vendes be not privy to his intent. Mich. 24.Cyr 
For as to the Vendre there is no fraud in the ( 
and he comes to the lands upon a valuable con 
t4tzon. | 
' Tfone Bargain and Sell Lands, of which ano 
15 in poſſeſſion, and claims title to them, this Bary 
and Sail is not good. Trin. 1651. B. $S. Becauſe: 
4 littgious title,the buying where the Law doh not al 
For this would be a means to nouriſp Sutter in Law, 
tbe end of the Law is to ſettle Offrs. and quiet poſſefu 
end not to difturb them. 


Batterys 


Tolay ones hands lightly or ge ntly upon andt * 
chough he have no occaſion ſo to do. is no Batter) 
groand an Action upon. Trin. 24. Car. B. r. Fil 
Law will yt preſume the party is damnified by the di 
andſs hath no right of an Afton. 


Bill. 


Thereis difference betwixt an Inland Bill 0 
thange, and an Outland Bill of Exchange, which 
made to return moneys beyond the Seas; for anl 
Yand Bill is but in nature of a Letter, but an Ot 
land Bill is of another nature and more regarded 
the eye ofthe Law. 3. Fuly 1650. B. 5. Becauſei | 
more for the advance «f the trade of the Nation with oy, 
Countries, and zs therefore of mare Publick concernmes w! 


"7 
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& | Book. 
If | | | 
'1Shjhen Books are delivered to the Jadges,in cauſes 
* (B+ are to be argued the Atturneys that deliver 
"MÞpooks, ought to write the number Roll of the 
5 to be argued upon the Book, otherwiſe they 
not receive them. Mich. 22. Car. B. r. That they 
know in what year axd term, the cauſes were entred, 
Whey ay have recourſe to the Records of thoſe caſes 
any occaſion. | 
'Whe Books which are to be delivered to the Judges 
Tauſes to be argued, are to be made at the equal 
ge of the Plaintiff and Defendant.Paſ.23.Car.B.r. 
the Law being doubtful in ſuch Cauſes which are to 
red, whether it be onthe Plaintiffs ſide, or on the 
, (rdants 5 the arguing of the Caſe doth equally concern 
, and therefore it is Reaſon they ſhould be at an 
charge in bringing the cauſe to be argued and de- 
ined. 
Whcn Books are to be delivered to the Judges, in 
's which are to be argued the Plaintiff ought to 
Books to the Seignior Judges, - and the Defen- 
ought to give Books to the puiſne Judges. Hill: 
«$9: B. S- But it matters not by whone the Books are 
on ered, ſo they have all of them Books delivered. 


w | Courts and their Furiſdidion, 
71 | 
He Court of the Kings Bench, isa high Court 
Ty where the Pleas of the Crown are agitated, and 

d, viz, all manner of Treaſons, Miſprifious of 
T reaſons, 
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Treaſons, Felonies, &c. and this by the Conia 
Law, without any Patent or Commiſſion, ani 
King is intended by Law tofit there. pal 

In this Court is alſo Tryable all Offhi 
Contra Pacem, or Vie& Armis, and all Perſouiſorc 
ions. | 

This Court is removeable at the Kings 
fare. | | | C 

In the Kings Bench the Pleas are held coranſif 
Rege 3 and thereforeitis the Kings molt high 
and above the Chancery. 


The Kings Bench may command a Priſon 
of any other Court by Habeas Corpus cum Gaul, 
fore them, though he be in the Tower upon : 
Privy Councels Command. : Wo: 
Cardinal VW'lſey being Chancellour of Fy 
committed one to the Fleez, who was brought 


this Court by a Habeas corpus cum Cauſa,and!; 
given to the Kings Atturney to ſhew why hell 
not be delivered, and the party after two daies 
Gaſcoigne Chief Juſtice coramitted t he Prince 
cauſe he would have taken a Priſoner fron 
Barr. 
 Fhe Court of York hath no power to award 
pras in anAction upon the Caſe,by the Statute ol 
H. 7. Hill. 21. Car. B.r. vid. the Statute. 
Inferiour Courts ought not in pleading to ll 
thing by implication,but they muli ſet it out ex! 
ly, and alſo Szrplufage in an interiour Court 
make error,for they mult keep their forms precl 
Hull. 21.B.r.For if they ſhould be ſuffered to break 
forms, it would introduce all barbariſm and confujta 
which the Law doth [abour to prevent as things 
Give tothe Realm, 
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fa condition of an Obligation for the payment. 
noney,do expreſs no place where the money is to 


paid; if the Obligee bring an Action of D- bt up- 
F:his Oblizatiou.for non-payment of the money 


xrding to the Condition of this Obligation, he 


| make it appear that the money was tobe paid 


bin the juriſdiction. of the Gourt, where he brings 
Action,or le the Action 1s not well laid, Hil] 21. 
\B. r. For it is browght coram non Judice for ought 


W apþ* ar. a” 


hc juriſdiction of an inferiour.Court mift be ſet 
h, and by what authority it is held, whether by 
cription or Letters Patents, otherwiſe i itisError. 
«21. Car. B.r. For every inferiour Court muſt be 
| one of thoſe waies, and if. nb authority be ſet 


iis Court will nt preſume there is a- 


W hc Court of Admiralty cannot hold Plea of a4 


tex ariling froma contract made upon the land, 
gh the contract was made: concerning things 
nging to the Ship. Hzll. 2.1. Car. B. r. For ſuch 


incfers are only tryable by the Common Law, and though 


omtradt concerns things belonging zo Sea affairs, yet 
is but collateral, and the principal diret matier to 
1d the action up.is the contract. 

the year of 4. H..4. there was a petition prefers 
In the Parliament againft the Court of Admiralty, 


Folding of Pleas by the Spiritual Law, which 


ought not to do, but by the Laws of Oleronand 
was held by. the Houſe of Commons in Parlia+ 


Wt at that time. Hil..21- Car. B.r.. The: Laws 
ak Pleron were. particular. Laws . made: at - Oleron 
971 f 
s 4 fo 


and belonging to France touching Maritims 


- # 
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If goods delivered a Ship-board be emberile 

the Mariners ought to contribute to the ſatis 
of the party that loft his goods every one of |. 
particularly according to their proportions, | 
Maritime Law or Cuftome, and the cauſeist 
tryed in the Court of the Admiralty , and in 
caſes no prohibition ought to be granted. Hill 
Car. B. r. [Becauſe the matter arije:h ſolely u 
Maritime cuſtome, whereof the Common Law cam 
Haotice. X 

The Court of Admiralty ought not to try wh 
a fact were done 1n a place which 15 compreha 
wichina League made with a Forraign Fring 
whether the place be without or not, nor ouelifi 
try whether the League were made at the time 
tact-done or no. 21. Car. B. r. Becauſe the Leagu 
be traverſable and iſſuable at Law. 

No Court can ict a fine upon any perſon, fat 
an oftence committed by him,for which they 
granthim a pardon for his offence, when he 
paid the fine that is ſo ſet upon him. 21. Car 
4. H. 7. 5. 21. H.7. 35. For the Fine is pal 
lieu of ſatisfation for the offence , and it i ff 
that the party upon bis ſatisfafion made, ſhowi 
a diſcharge for his. offence committed; or elſe b p 
be called in queſtion again for the one and the 
fence. 

The Court ought Ex officto to take notice of m: 
contained in the Record of the matter depent 
beforethem, but they are not tyed to ſearch tt 
manack to compute the times of doing things ſh 
Car.B.r. For that ought to be ſet forth by whifþ, , 
$7es. 

An inferiour Court ought to Return a Writ dl 
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o them to ſtop their proceedings, alchough they 
ot bound to allow the Writ dirc&ecd to them by 
ing obcdience unto it, and in their Return of the 
it they are to thew, why they do: not allow it, 
do procced notwithſtanding the Writ dirc&- 
ito them. 22. Car. B. r. That they may not ſeem to 
enin the Autherity above them otherwiſe an Attatch- 
t lies againſt them. 
fa Court which hath no Juriſdiction of the cauſe 
ending in that Court do proceed to Judgment in 
the Judgement 1s good it the Detendant did 
pl-ad to the Juritdiction of the Court, but 
itted it to have juriſdiction of the cauſe, by ma= 
"WW his detence, but ©. if it be not Error upon a 
tof Error brought. 22. Car.B. r. Which was(once) 
s power t9 allow or dijallow, as he pleaſed ; but 
having diſallowed it when he might, be ſhall be 
ed to bave all wed the juriſdifion, and i ſhall 
reſumed that the Court hath done juſtice to the par- 
although they bad Jegally no conuſance of the 
e. 
Withough one plead in diſallowance of the juriſ- 
Wion ot a Court,vet he may (afterwards) come in 
allow the juriſdiction an] plead there. Mich. 22+ 
B. r. For the Plea is not peremptory,but dilatory,and 
therefire be waived. | 
he Court of the Kings Bench, is to regalate all 
ourts of Law throughout Exgland, that they 
ot exceed their juriſdictions nor alter their forms 
Far. Br. For it 3s the higheſt Court of Fudjcatare in 
8 Wand, being held coram ipto Rege,who 3s Fons Jus 
WF, and the other Courts are but as ftreams flowing 
this Fountain. 
lome caſes the juriſdiction of the Courts of the - 
G2 Cinque 


pen 
| 


It c 
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Cinque Ports extendeth upon the high Sea. Mi 
Car, br. T bis is by ſpecial priviledges afforded th 
regard if their great ſervices they are bound hon 
fron to perform for the Realme. 

. This Court may commit an Atturney,for dou 
things againſt the expreſs Rules of the Court ani 
tice of it.'22. Car. B.r. For this 15 a contempt ta th 
thority thereof. 

This Court may iffue out a Writ, to compe 
that is elected to the Othce of Conſiable , an 
tufeth to ſerve, to take his oath and to ex 
his Officc. Mich. 22. Car. B. r. For wheren 
ry means will not ſerve to remne obſtruttions in 
government of the Common wealth, this Court maji * 
poſs. | 
: The ſuperiour Courts at Weſtminſter, and the 
riour Courts elſewhere, do differ in thcir fon 
proceedings in many things, Mzch. 22. Car 
But this is not trae of all inferior Courts, for ſa 
z:2cm 40 uſe the ſame forms as are uſed in the Cin 
Weliminlier. | 

A Court that holds Plea by vertue of Letter 
tents, ought to proceed according to the Cou 


Cy 
| 
the Common Law 3 for no Patents ought t *\ 
granted againſt the Courſe of the Common Lay ® 


Courts that arc Courts by Cuſtom, are not bout 
proceed according to the ſtri& Rules of the ( 
mon Law 3 but may proceed according fo the 
itocm. Mich. 22. Car. B. r. $that their Cuſtoms 
contrary to Law. h E 

One may ſue in the Kings Bzneh Court, Al 
upou the Cafe and Treſpaſs by Original,as wel 
may by Bill of Mid/eſex or Writ of Latitat ; buff; 
common and mot uſizal way of proceeding is by 
FHche22. Cars Br, 
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County Court cannot enquire of dammages a- 
g out of the juriſdiction of it, Hil). 22. Car.B. r. 
it hath not conuſance of things ariſing out of bis juriſ- 


"8 « 
Mne ought not to Sue to Baftardiſe an Ifſne,in the 


Wickaſtical Court, but the tryal lies at the Common 


hether a Wife or not a Wite, is tryable at the 

nmon Law; but whether lawfully married or not 

ully married, 15 tryable in the Spiritual Court, 

.23.Car-B.r, For a marriage is pleaded to be accord- 

0 ibe Laws of the holy Church, viz. the Eccleſiaſtical 

73 and therefore moſt proper fir them to determine 

1 Wer the marriage were ſolemnized accordingly : but 

JWiher married or #:t married, is tryable at the Com- 

Law, for that is maiter of fad, and net matter of 
Spiritual Law,and ſo not determinable by the Fudges 

ef, no more than matters of Spiriiualty are tryable by 

Judges of the Common Law. 

here the principal matter is tryable in the Spt- 
al Court, and there is (alſo) a thing incident to 

tryal, which is tryable at the Common Law, yet 
ohubition ſhall not there be granted, Paſ.23.Car. 

£14 principale, trabit ad ſe acceſſorium ſuum. And 
principal mater being tryable in the Spirittal Court, 
0mmon Lay is not to intermeddle, for this would ob- 
a juſtice. | 

\ Recognizance in the Common Pleas is entred 
cally, but a Recognizance in the Kings Bench, is 
red generally. Paſc. 23. Car. B. r. The diffe- 
e betwixt a general entry and a ſpecial, Tconceive is, 
1M - general entry is more ſport, and a ſpecial entry 1s 
if" forge and plain; yet the ſubſtance is ſufficiently en< 
CL general entry. 


In 


5 
I 
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In the Univerſities they hold Pleas by cuſto 
do procecd according to the Rules of the Civil 
Paſc. 2 3. Care Br. Such proceedings ſuite beit with! 
becauſe the Civil Laws are written in Latin, and th 
vil Law is there only fiudied. 

In the Court of the City of Exeter, they pro 
in that manner as they do in the Common Pleas, 
they do not ſo generally in other inferiour Cy 
Paſc. 23.Car. B.r. But in Norwich they procy 
they do at Excter , agreeing with the Cun 
Pleas. 

' The Common Pleas doth not ſhew at large,wh 
the verze ſhall come, but infcriour Courts ougi 


ſhew it at large, and not withan &@c. as the (Þ 


mon Pleas doth. Paſe. 23. Car. B.r. Forth 


70 ſhew it at large, and they ought not to vary from 


forms. 

” The Court of the publick Exchequer is a1 
ed Court, and doth conlitt of Law and Eg 
Paſc. 23. Car. B. r. The Pleas fideis for maite 
Law, and the Che;uer-Chamber for matters of b 


ty. Inthe Pleas fide they proceed in Latin, andufſf 


Chequer-Chamber by Engliſh Bill anſwer &c. | 


ancery. 


-_ 


— The Court of the Kings Bench, is a Court cf 


in that County whercſo.ver it fits. Trim. 22. (6 


B.r. For at 1s not a fixt Court as the Common Pleas C 
zs, but removeable z and it is alſo ſuch in regards 
large extent of juriſdifion in the conuſance of alli 
ters either Cvtl or Criminal which it bath in thatC 
ty where ſits. | 

* The Court of the Common Councel of Ln 
35 not a Court of Record 3 but only a Count 


; ” : | : - 
adyice, and therefore ucither a Writ of En 


$ Pa 
( 


le. 
Thi 
cnc 
& 
e 


\ 
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onMW an Attaint doth lie for matters done in that 
il | Wurt. Jrzr7. 23. Car. B. r» For there are no 
ith Wl maticrs ariſing between party and party try= 
| th there 3 Put onely advice taken by them amonrſt 

ſelves touching redreſſing of things amiſs in, and 
prodihking of Laws for the better governing ef the Ci- 


One ought to ſpeak againli the juriſdiction of the 
rt, by pleading tot, and not by ſpeaking in Ar- 
Conf of Judgment, Mich. 23. Car. B.r. for then it is 
{Ware 5 for the party by pleading to iſſue hath allowed tbe 
whſh/aiGion, and the not baving juriſdiftion of the cauſe 
uliſo /#ficient matier to arreſt Fudgment upon after 
e (WW). 
he Palace Court, is a Court in the Aire, and 
-omWcxcd to no Corporation, nor is beneficial to any 
Wicty of men 3 and from the Tunnel of Fhe-hall, 
Wl wwelve miles from thence in compaſs is called 

W Palace Court. By Rolle Chief Fuſtice. Mich. 24. 
fe Br» Originally it had conuſance ouly of mat- 
1) Ki difference ariſing amonzſt the Kings Mem- 
1d fervants , but afterwards by corruption it extend- 
ts power auch further , to the grievance of the 
ſe. | 

of ſhe Statute of Jcofails doth extend to inferiour 
2, (1's, it the Errors 1n their proceedings cannot be 
; (fnded by the comparing of their Papers or ſuch 
+4 offſ8cr matters, for it 15 a beneficial Law, and 
"all Þ* ( theretore ) largely expounded. Paſe. 24. 
it Þ r. For, Omne Bonum <«ii (ui dittuli- 


Co | 


Lon Court cannot be held by Cuſftome, and by Let- 
ourtÞ Patents alſo, for if one have a Court by Culiom, 
Em he Purchaſe Letters Patents , and holds the 

G 4 Court 
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Court by them, the Cuſtom is extinguiſhed, } 
24.Car.B.r. By interrupting it, and belding the Ci 
enother authority. 

This Court hath authority to reform abuſcsi 
behaviour and carriages of all perſons whatlodſſþ. 
throughout all England. Hall. 164.9. Feb. 9. 

And upou good reaſon for the cicil and orderly ty 
ment of men in their ordinary converſation, 
zend very much to the miintenance of the pu 
Peace, with which this Court is principally inj 
with. 

* The Parliament cannot take away the juriſdi 
of this Court, without words in the Negative, t 
thatit ſhall not do thus or thus. 10. Feb. 1650. 
For if tt only ſay, it ſhall do ſo, or ſ0, the Court mi 
what is enjoyned, and alſo what it might have aon 
fore, for bere is no reſtraint. 

* This Court 1s not to be open more than 
daycs after the Term for Demurrers and | 
and but three dayes for Iſſues. Trin. 1651. 
For that is tine enough to diſpatch ſuch | 
neſs. 

an Courts of Record are originally theK 
Mich. 1651.B 8. And derived from him as the Fog 
of all Fuſtice. ” 


Corporation. 


If a Corporation do become ſo poor, thatiti 
able to defray the publick charges,which are inciya 
unto it as it is a Corporation it is fit that the (Þ' 
poratjon be (ciſed into the hands of the King, | 
21.Car- For the Corporation becomes uſeleſs ans 
nourable to the Realms 
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If a Corporation doth negle& toelect ſuch Offi- 
rs a5 they ought to elect by their Charter, or if 
Micy make a falſe election not warranted by their 
arter3 this is a forfeiture of their Corporation. Hill. 
tloeſW.Car.B. r.For the Charter doth imply conditions in Law 
. hr them to perform,and not performing them, the Charter 
orfetted, 
The Corporation of the City of London is to an- 
er for all particular miſdemeanourswhich are com- 
itted within any of the Courts of Juſtice within the 
ityz and for all other general miſdemeanours com- 
\Witted within the City. Trin. 22: Car.B.r. So Tcon- 
we it is of all other Corporations 3 if it ſhould be other- 
iſe, 1he intent of their Charter which 1s for the 
nd government of the City, would prove pernicious and 
rucive to the Realm. 
A Body Politick is a creature of the King, created 
Wy Letters Patents, HI. 22. Car. B. r. For thugh a 
orporation may be by preſcription, yet it ſhall be in- 
; I, WF 4es, that ſuch a Corporation did (originally) de- 
WW: its authority by grant from the King. For the King 
the head of the Common-wealth , and all the Com- 
: Kſon-wealth in reſpedt of him is but as one Corpora- 
$2, 2nd all other Corporations are but as limbs of a 
"Weater body. h 


Cofts and Charges, 


No Cofts ought to be paid for the putting off of a 
Wyal, where no fault was in the party againſt whom 
1$ moved for Coſts. For Coſts are only to be paid 

WP ſuch perſons which by their occaſion have cauſed 


TW! other party to have been at extraordinary char- 
(t, RS 
| An 


"_ 
I" 
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An Attatchment lies againſt the party that refu 
to pay Colts which are taxed by the Maſter of 
Office. 21. Car. B. r. Arcording to the Rule of the(, 
For it is acontempt to the Court, not to obey the Com, 
proceedings uſed there. 
 Trin. 1657 by Glyn. Chief Juſtice, If a ref-rence 
made to the Secondary, and he makes his reportziſ 
ther of the parties being not ſatisfied obey not a; 
cond reference,and the {econd report be made al{ 
the firſt was againſt him,the Court will award ex 
ordinary colts againlt him for his vexation and de 
Ita Juror be withdrawn (upon a tryal ) byt 
conſent of the Plaintiff and Defendant, they k 
pay the cotis of the Jury equally between the 
Trin. 22. Car. B. r. For if one of the parties ( ali 
ſhould pay the Colts, upon bringing the Iſſue ( agaia) 
be tryed by theſame Jury, as the courſe is ſo to dy 
would be a ſufficient matter for him that did not joy 
paying the coſts, to challenge tbe Fury for favour to 
thatd.d pay thecifts.Trin. 22.Car. Ber. Inregard of 
money received of one party only , which may 
them to favour that party more than the other from wiyer 
they received nothing « xcep 
if upon a tryal, the Plaintiff be forccd to bei ; 
$#it, b-caulc his witneſſes did not appear, he mayliffe | 
Action recover his coſts expended againfi his wihh 
netſes that do not appear. Mich. 22. Car. B Wh. 
By the Statute of 5. Eliz. C. 9. & 29. Elz lt 
: 


It is at the Ele&ion of the Defendant, ift 
Plaintiff do amend his Declaration, either to te C 
cept ct colts and to plead , or clſe to refule cd 
and to Iniparle unto the next Term and not to ple 
Mich. 22, Car. B. r. The Defendant upon ſuch ame! ed 
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ntis to have cofts, becauſe thereby he may be cauſed 


ke new advice of Comncel what to plead, and then 
muſt plead, and be may Imparle, becauſe by the a> 


Wndment it may be,time may be required for him to ad- 


ewhat to plead. 
The taxing ot Colts is the At of the Court, al- 
ough they be taxed by the Secondary of the Office. 


Wich. ' 2. Car. B. r. For the Secondary is but the Officer 
Wthe Court, and an inſtrument imployed by the Court. for 


h purpoſes, and therefore the Court may alter the coſts 


W-xed if they ſee cauſe, but in ordinary caſes they uſe not 


d1 it, | 


And the Caſe of Style and 4twood.Paſe. 1656. B.S. 
Won a motion made to moderate colts taxed by 
Were the Secondary, Glyn Chief Fuſtice (aid, That he 

nd ſometimes moved to cncreaſc cofts, and ſome- 


&s to diminiſh colts taxed by the Officer of the 
urt, but could never have his motion granted,and 


Merefore would make no Rule here. 


Coſts more than ordinary ought not to be Taxed 


Weil the Acturneys on both fides be heard for their 
Wycnts before the Secondary. Mich. 22. Car. B.. 


xcept it be where either of the Atturneys doth neg» 
it to appear before the Secondary , having no» 
e thereof 5 and there it ſhall be preſumed he 


j 9 nothing to ſay for his Clyent 11 miitgation f 


Wl 


If an Endiqment,taken in any County, be remo- 
d by Certiorary into the Rings Bench 3 and the 
burt be moved, that it may be ſent back again into 


Wc County where it was taken, and if the Court 


$pon good cauſe ſhewed)) do order it accordingly'; 


TJ ſhall be removed back again, at his coſts who de- 


/f 1 


[ 


ed it to be removed. Mich. 22. Car. B.r. For it 


ſhall 
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ſhall be intended;that the rem1vizg of it is for his bu 
aud eaſe; and therefore it 'is reaſon be ſhould bear 
charge. 

When upon a tryal the Plaintiff becomes on 
the Detendant muſt pay the Jury their Coſts. 
22, Car. B. r. For it is intended he receiveth ben 
tbe won-ſuit. Qui lentit commodum ſentire debaf 
onus, | 

If there be any ſuch fault in the entring of a ſp, 
verdict,{o that it muſt be amended, the Plaintif 
Defendant, who was the occaſion of making thek 
muſt pay the Coſts for the amending it. Mzcb,24, 
B.r. if it be ſuch a fault that Coſts muſt be expendedy 
mend it ; for it is not reaſon that the other party ſoul 
for bis error. 

If a tryal at the Bar be put off in favour of 
Plaintiff or the Defendant , and the party 
was not the cauſe of putting it off, be compdi 
by putting it off to keep his witneſſes in Town 
that cauled the tryal to be put off, ſhall pay ſich c 
for-kecping themin Town, as ſhall be taxcl,; 
the Secondary. Hill, 22. Car. B. r. Forh 
#n ſuch caſes to be Moderator betwixt both 
ties, that things may indifferently be carried bet 
tbem. 

If one will give leave to another to ſue in Tr 
Name, he that grants the leave ſhall pay the Colle, 
the ſuit. Hil/. 22. Car. B.r. For beis the perſm,y, 
on record, of whom the Law takes wotice of, and 
Comrt takes no notice of the private agreement be 
the parties 3 but intends that the party whoſe namt! Alf 
ſedin the ſuit is the party that 3s to gein or liſf 
We. D 
| Colts are not to be allowed for unreaſonableh, , 

i 


ff 
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bY,.s.. but only for ſuch as the party was neccſſa- 
ar; put unto by the courſe of the Court. 22. Car. 

|. For the Law as it will not do unreaſonable 

"Yngs, ſo neither will it countenance thoſe which dg 
Ms | 

"WAcbritrators are to make the Writings touching 

-00W-1r arbitriment, at their own proper Coſts 3 and 
oht not toaward, that the parties that ſubmitted 

ME the award, ſhall pay for them. Paſe. 23. Cars 

wu. For this 35 n0 part of the ſubmiſſion, but a charge 

ariſeth after it,and which the Arbitrators have takers 

'* s themſelves. | —_ 

elwhere the Judges of the Court do deſire to have 

aSokes of the Cauſe depending, before them,to be ad- 
2d of the matter in Law the better, by conſidering 
the pleadings 3 the Plaintiff and the Defendant 

/ Foht tojoyn in the Coſts, for the copying of the 

"PSoks to be delivered to them, Trix.23. { ar. B.r. For 

WIly are equally concerned in the Canſe depending, and 

1 Wrefore 1t 3s reaſonable they ſhould be at an equal charge 

x0 inging it to a concluſion. | | 

'r it is the courſe of the Court, to refer the taxing of 

2 Coſts to the Secondary of the Office, and not to 

ere any ſpecial rules for {ſuch matters. Mich.23.Cars 

. ſh Viz. In ordinary caſes,but in extraordinary the Court 

| ſometimes make g rule for it. | 

No Coſts are to. be allowed upon a Repleader, 

rJougþ, 23. Car. B. r. For both the parties were in fault, 

fer ſuch an inſufficient iſſue to be joyned, and neither 

be Ft ought #9 bave coſts of the other. | 

"mJAlſo where the Detendant demurrs to the Plain- 

bt $ Declaration, and the demurr is adjudged good, 

, Defendant ſhall not be allowed his Colis,becauſe 

2 5 out of the Statute. ok 2) 9. W3-<- | 


= 
Ol 


Ic 
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It is not neccffary that the Jury ſhould give 
but they may leave it to the Court to do it. Mit 
B. r. For the Court is beſt able to judge what Coſt; | 
to be proven. - 

Upon a Judgment upon a Nibi! dicit in debtnff 
Common Pleas, that Court will give cofts and (4 
mages generally.Trin. 24. Car. Þ. r. 
 Ittherebe a fpecial Verdict found in a ReplevinÞf 
cots and dammages ſhall be given, cither agg60 
the replevyer, or againſt the avowant, as thei. 
thall be found for, or again't them. Paſe. 24( 
B. r. Upon Jndgment given upon Argument nn 
matter in Lav. 

-'Fhe Court will not order any thing concerning 
encreaſing or mitigation of colts, but the partic 
to attend the Secondary in it,and to abide by hi} 
der. 13-.Nov.1650. B. $. Except it be in extraord 
ry caſcs. And there the Court is to be moved,andisti 
red the Secondary,for he is not to vary from the ordi 
Rules of proceeding without the expreſs diredon and, 
of the Court. 
Ta Juror appear upon a tryal which is to if 
the barr, and the Jury is adjourned, and he dothi 
again appear, at the day of adjournment he in 
have no Charges allowed him for his former appt W- 
ance. 2. May. 1651. B. S. For his former afft 
ance was to no purpoſe, nor is beneficial to an 
ay 2 nor the nh for which be was ſummoned ſal. 
fea. | | 
By Glyn Chief Jeftice, Paſc. 1658, It was ſaid, Ti" 
{tis the courſe of Commou Pleas to make the Le. 
of the Plaintiff in an Aftion of Treſpaſs and Ej} , 
ment to pay the coſts of the Suite, if it go again" 
Plaintiff, and chercfore he made it a Rule ye ” 


r, 
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uld be ſo in this Court, which 15 now generally 
erved. Mich.13.Car.2. 


Chancery. 
| Maſter of the Chancery,hath not power to take 


Oath, but in a Cauſe which is depending in the 
ut of Chancery. 21. Car. B.r. If be dow, it is t45 


»MFcoram non Judice, end is of aovalidity, and it harh 
y rſo adjudged. 


he Chancery 15 not a fixt Court 3; neitherin re 
t of the place where it fits, nor of the tinie when 
y may fitzfor they may fit out of the Term,and:in 
itplace they pleale. 12. Nov. 1650.B, S. By Rolle 


- "ef Juſtice. Though generally they dv it not, but fit 


Wpcipally in Term time,and at Weltmintter, 


Capras. 


here muſt be 7. daies excluſive -betwirt the 
ie and Return of every fo warrant a 
Sc Facias againſt Bail, and that the Capias otight 
\Þe delivered fo the Sheriff 4. dates befoze the-re- 
Mis paſt, Per Magiſtrum Liveſay, Paſc. 2 :. Car. 


' 


F Copias, ducly ſued out.may. be filed afterwards, 


Cor. B. r. For the filing of it is not of the eſſence of the 


that that the Court ,jand the Defendant may the bet- 


Yoke 20tice of 2t, 


Challenge, 


f When the Jury appear at a Tryal, before the Se- 
hat wy calls them particalarly by Name upon the 


ho 


panel, 
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Pane], to be ſworn : he bids the Plaintiff and Wo 
fendant, to attend their Challenges. 2 1. Car.Brlf 
afterwaras tt is too late to challenge, for then thiy 
be ſworn. | 

It isnot a ſufficient cauſe to challenge a JuraÞot 
cauſe he had delivered his opinion touching the 


of the Land in queſtion. Paſc. 23- Car. B, r..,$ 


men 5 for it ſeems he is not indifferent , yet his will | 
may be alteredupon the having of evidence when *! 
may be better informed of the matter of faG than be 
before. 1 fot \ off 
Upon a tryal at the Bar, betwixt Hariſon And h 


Paſc. 1657.B.S.a Juror was challenged for theP 
titt, and the Defendants Councel ' conſented gui 
zret, and after the Plaintiff would have waivdl 
Challenge, and it was queſtioned whether. he.ulf 
do it, though it was before all the reſt of the] 
were called upon the panel. But at length it wa 
mitted, it not being much inſiſted upon : ye 
the Caſe of Arzo/d and Bell the farne Tem 
was ſaid, It could not be done, except 
parties conſent unto it, Vide Mon. Note: 
n#. 14+ | | £3142: 0g 

If one take a prineipal Challenge -agaiiniſt auf 
he cannot (afterwards) Challenge that Jurortoſ#* 
vour, and waive his former challenge. P ſc.23"*4 
B. r. For he ſhall not waive a greater challenge to tdf'® 
leſs. | | | | $400! 
If the Defendant do . not appear at the.T at 
when he is called, he loſeth his challenge t0 FL 
Jurors, although he do afterwards appear. Mid, 
Car. B. r, For though he appear wot, the Fury is h® 
called and ſworn to try the Iſſue, and therefore MP» 
eppear not at firſt it will be afterwards tos late 10 taht" 


4 


chal nge. 


? 
4M one Challenge a Juxor,and do not make his chal- 
Moc good, and atter the Jury is adjourned ; he ſhall 
challenge that Juror againat another day, ex- 
tit be for ſome matter whichis hapued fiace the 
rorflournment. Mich, 23.Car,B.r. For » is can be but 
he challenged. | ; 
-0Mf one challenge a Furor, he cannot (afterwards) 
oc him to be {worn, if the Sccondary have en- 
nl the challenge. Paſe. 24. Car. B. r. Q. Whe- 
1h be may have bim ſworn if the challenge be nos 
4: it ſeems he may waive his challenge . and 
anllſf him {worn , for his challenge is not upon Re- 
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eMF_ | | | 
quſ$'s 3 good Challenge againſt a Juror, to ſay that 
yvadla$a Juror ina former tryal for the fame Land in 
_ lion, and upon the ſame. title, though the tryal 
e\aibetween other parties. Mich. 24. Car. B. r. For it 
va ooble he will maintain bis formerVerdi@,though the 
 veſſece be different. Q. | 
exnbcn the Array, (that is the whole Jury) is chal- 
ot 4, the Counccl of the party that makes the 
1e-c0ge, mult read his challenge in French : and 
:Mbchath ſo read it, itis to be delyercd to the Se- 
a], whois to read it in Liz. 6. Nov. 1650. 
Ir {0 th was then done in 4 coallenge for want f 
| 18G 
"I er the fore-man of the Fury is ſworn, the Ar- 
Knot be challenged. 6.Nov. 165c.B.S.For then is 
e 1 late : for,to chajlenge the Array, is to challenge the 
. 108 1#1y, which cannot be done after one of them is 


Mid 


, os | 


0 to 


nallenge to a Jury for favour isnot accounted 
re ff principal challenge. For favowr is an wncertain 


0 Hakeſpoo"6t, and not to bs _— on: 


k 
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It ſome of the Jury be challenged for favour, 
{hall be :ryed by the reſt of the Jury their Cy 
nions, upon their Oaths, whether they be indifk 


to try the matter in queſtron, or not : withouty 


from the Barr, wien they have heard all th 


dence that is given againſt chem by the Councel ; 


party that takes the Challenge. 1655. B. S. 
In a Caſe trycd at the Barr, betweeen the 
Leiceſter and the Lady Anne Holborne, a Jurg 
 Challenged,becaulſe he was retorned by the Ni 
Maithew, whereas (in truth) his Name was My 


though he was (alſo) called Matthew.as he affr 


being examined upon a voire dire, to fay wl 
Name was; and upon this challenge the Jury 
drawn, and the Jury could not be taken for w 
him, but a tales was granted. For, Nun conftabil 


ſona. 


for favour, to {ay that the Juror Challenged, 
ſupernumerary Juror ina former Jury retorne 
the tame parties, 1n a Cauſe betwixt them, a 
reccive mony for his charges of the party for 
the Verdict paſted, By Glyn Chief Fuſt ice, be 
was not ſworn to try the Tſſue, and ſo no T ury math 
s meer ſtrangers 


Certorary. 


: Ws |  Fcrio 
No Certiorary Slight to be made to rel 


Jiidgquent ot of an mnferiotir Court,at'thep! 
rien of fhe Wiarntil in the Attron, whereby to 
Dm to have Execution out of this Tonrt tot 
fe Jubgement ofan infertour JurtSdigron:Per 
Livelay, & alios &cP.31,Car.2:Reg. 


It is neither a principal Challenge, nor a Chal... 


of 1 
ling 
dur ( 
OCe; 


Prſe t, 
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n 


lit isnot neccflary to have a Judges hand to a Writ 
nCertiorart , to ccrtitie a Writ of Error. 21- 
| \B. r. Fort is Au:bentick it ſelf and ought to be «- 
1. | 
UY Certiorart to remove an Endi&ment, doth lye 
he Courſe of the Court, without moving the 
rttor it Ach, 22. Car, Þ.r, &'. wither it hold int 
aſes. 
fer a Writ of Error .is bronght, there muſt be a 
*_ tot Certivrari direed to the Court where the 
Smet was given,tor reverſing whereof,the Writ 
Wrox 1s-brought, to certitie the record into this 
Ut. Mich. 22. Car. B. r. Viz. a Tranſcript therenf; 
he Record 3t ſelf is not removed, a!though by al- 
g of the Certiorari, the hands of the Court are ſo 
from proceeding any ferther wp1n it, 1411 the Errors 
$ncd, and the Fulrment affrmed.in caſe there be 
Wor ir: it. 
Wote, a Certiorari 15 never {ucd out after a Writ of 
1, UM but where diminution 1s alledged, for in the 
Or of Error is contained a Command to ccrtifie 
"Fcord\and procels, cum omnibus ea targent” not- 
"1 Fanding what is-ſaid before. | 
Glyn Chief Fajtice in the Caſe of one Gaſſoch, 
$6-6.S. the Kings Bench Court may grant a Cer- 
and remove a cauſe before Judgment out of 
 Friour Court, though the cauſe cannot be de- 
> We{cd here, if the infcriour Court have no juriſdi= 
er of the Cauſe, or do not proceed therein 
? Bling to the rules of the Common Law,but if an 
e bur Court have juriſdiction and this Court hath 
if 0Certiorart ought to be granted. For zt would be to 
pſe to grant its 


H 2 A 
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A Certiorari to remove an Endictment, is, 
although it do bear. date before the takidffy 
the Endictment which is fo be removed þ 
Certtorari. Mich. 22. Car. B. r. For the; 
X08 material. ard it may be granted fo remnV 
ſequent Endiiment, as well as an Endiciment pr 
tbe Certiorarl. | 

When a certificate of a Record is made oy 
interiour Court,they ought to make the certih; 
they will ftand to it at their peril,and it canng 
texwards amended) and if the Record be nd 
certificd, there lies an ACtion onthe Caſe agai 
party that made the certificate, H/.-2 2. Carl 
«TV rit of diminution is wot grantable to an inferin 
2 What remec'y the party that brings the Writ 
jhall have if an inferior Court do nvt return the nl 
Cores. | 
This Court, will upon motion,grant a Ct 
toremove a Judgment given to an inferior Cl 
the intent, that the Plaintiff may have a Stn 
againſt the Defendant, to ſhew cauſe, why he 
not have exccution upon his judgement. Hifi 
Car. B. r. This was done in the Caſe of Ro x c 
gain Knight, #0 remove a judgment given ilfoye | 
church, part of one of the Cinque Ports in, 7 
Ibis ig done in ealt the ordinary way of ta Ma; 
sf Exeention be hindred in the inferiour Cillhen, ; 
where they refuſe 16 grant ont execuiton 3 fiſhen 
Court Is tbe ſupreme Coarrs of Fuſtice to affite w 
:0-.in extraordinary Caſes > but there is RLibe 
mad: lately,that forbids any ſuch Certiorari toy Ce 

The Juſtices of Ailize may certihic to this fy # 
a Jury do find a Verdict againtt the evidend} 
#1.m. Paſe. 23. Cir. B.r. That Judgment 
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dily entred upon ſuch s Verdici,for ſuch Verdifis are 
Wyoured in; Law. 

was doubted, whether a Certinrart do he to the 
Wuc Ports. Paſc. 23. Cer. B. r. Notwithſt anding, 
iS; done in the Caſe of Rooke and Knight befire 
ml For if it ſhould ordinarily be granted, it wou!d 
leſſen their priviledges, and pur 1hiſe that 
within ſuch juriſdictions 10 extraordinary trouble 
large. 

ay party pray a Certiorari,and have it granted, 
her party. cannot have another Certirrgrt. Paſ:. 
ar. B.r- v12. For the ſame bing 5 fir the ſecond Cer- 
Wi world be to n0 purpoſe, and the Law will not have 
Dll Joe 14 V417. 

there be cauſe to certifie the Court touching a 
119Fime uſed in the City of London, this certificate 
Mt to be made in writing, but the Recorder of 
2 15 to certihe the Cuttom to the Court, ore 
or by word of mouth; for the Recorder is in- 
d to be beſt Conuſant of the Cmſtom, and he is 
ntended to be alwaics in Londoa and therefore 
dr the greater dignity of this Court, that he at- 
Yin pcrlon to give (atisfaction herein, than to 
Ko a certiticate, which will alſo require witneſs 
ve it, and ſo more trouble and delay in it. Trim. 
Wor. b.r. But not it the Cuſtom doth concern the 
ty Major particularly. By Rolle Chief Fuftice. 2. 
Cem differentie. | 

5 Min Jultices have authority-given them by a 
a)ite wichin a Liberty 3 a Cerriorarilyes to them 
11 FLiberty be not excepted, Hill. 23. Car. B. r. 
10s Certiorari being grantable at the Common: 
Vis of force ar well within Liberties 8s without, 
E- H 3 except 
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except where a liberty 7s exempted by ſome 
THit. 

A Certiorari ought to be granted upon a mat 
L2w only. and nat upon a matter of fat. Paſs 
Car. B.r. Formatters of Law only are diſputable| 
Court, and maiters of fat by Faries. 

ut of an inferiour Court, the original Re 
ought to be certified into this Court upon a 
Error brought to reverſe their judgement : by 
CommonPleas do only certihi a tranſcript ofth 
cord b<fore them. Tiin.24 Car.B. r. 2. rations 
ferentie. be | 

The Prothonotaries of the Common Pleas wi 
make a certificate of any matter before them 
this Court, without a Rule of this Court to aff 
them. Trin. 24. Car. B. r. Thatis, they will 
pm the requeft if the party concerned > bee 

ſrch a requ:(t, they cannot be aſcertained whetl 
Court deſires ſuch a certificat, for the Court ſped 
by its tales. 0 
_ ACertimariought to be directed to the Caf 
2142,and to be retorned by him,and 15 not tol 
rected to his depnty or rctorned by him. Mich.y 
B.r. For he is the Officer the Law takes notice of, 

bir deputy. — | 
 ACertiorari doth not lye to remove a Caul: 
2 verdict is given init. Mich. 24, Car. B.r.F re bl 
the Cauſe is determined, and ſo in vain t0 
I. | 


If a (ertirarito certific a Record, be (by 
miſhap } {> torn or defaced, that the Recorddl 
be pertectly certified by it, the party may have 
tizs Certicrari Mich.24. Car, B.r. Upon a motion 
Court, Lecauſe be bad no fruit of the firſt, and oi 

enc as if be ad not anys | "nu | 
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Certiorari may be granted to remove an Ad of 
mon Councel of the City of Loydon, it the Act 
Made againſt the Law. 6. Mz1. 1650. B.S. For the 
Sno Law 7s the birthright of the people, and ihe due 
eding thereof 1s not to be interrupted by colour of a 
ular cuyſtome or priviledge. 
phe Court may grant a new Certz5rarz, to remove 
cord before them upon a Writ of Error brought, 
that iz nwllo et erratum is pleaded) if it be ad in- 
B:ndam conſcientiamin afirmance of the Judge- 
ſc: but ac the prayer of the party that brings the 
tof Error, and after zz nxllo eſt erratum pleaded, 
© will not do it. Tri. 165 1-B.r. For judgments are 
red in Law, and are to be ſupported,as much as ju 
Sill permat. | 
y Glyn Chief Juſtice Paſe. 1658. It was ſaid that 
Plaintiff ina Writot Error, may have a new 
tof Error to remove the Record after that the 
rd is certified, and the D-t-ndant hath pleaded 
Io et erratum, for it may be the right Record is 
- (fremoved. Nota. | 
Role Chict Juſtice ſaid, That he did not uſe to grant 
«F'fiorar! zo remove an Endictment, but where the 
# Nþ that prayes it, doth ſhexz good cauſe why it ſhould be 
ted, viz. that there cannot be an indifferent tryal 
«iſto the County where the Endidment was found. And 
je be doth graut it, be orders that it ſhall be tryed 
next Term following. 24. Car. B. r. For En- 
mnts generally concern the Common-IWWealth, and 
ore delay is not to be admitted in the proſecution 
(Ccrtiorars ought not to be granted to remove 
ndiftment, atter the party endicted hath tra- 
.$cd and plcadcd to the Endictment. By Rolle. 
H 4 Mich. 
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Mich. 1654. B. r. For by ſo doing be u 
that beis contented it ſhall be tryed where it wy 
ferred. 

© A Certiorari to xemove an Endictment, oughſſc : 
to be made by any of the Clerks in the Crown( 
without moving the Judges in it, and obtainiſpnt 
Judges hand to it, and'a Warrant from the Majjobi 
the Crown Office. For the granting of a Certio 
tbe AG of the Court ,and is 10 be granted or denied 
Joall fee cauſe. and It is not @ matter if courſe z0 gr 


Crftomes. 


The'Cuſtoms of Lowdoa are confirmed by | 
Charta. C. 9. vt. all ſuch as ae not repugnant 
Common Law. 

Ciittoms which are nablc , arc noty 
nor to be allowed. Trin. 22. Car. B.-r. I 
Commm Lawis grounded wpcy reaſon, and allom 
unreaſonable things. 

Any Cuttom which may be intended to han 
2 lawful beginning is a good cuſtom, 1 1. H. 
Mich.24.Car.B.r.E!ſe not.for c NHNKAaNce f timtc 
m:ke malum in ſe to be good. 

Any thing which may be good and lawful! 
done, which had its original from the conſent 
agreement made bet wixt' parties, may be good 
warrantable to be done by vertue of a Cul 
Mich. 25.Car. B. r. Although ſome particu: 
ſous may Le prejudiced thereby 3 for, conlenſus! 
CEOs 11M 

' By the Cuſtcm of Longex, an Action upoiſſtth 

Cafe doth lye avgainit one tor calling 2 wi 


w hore, {0 is the commIn practice now, and (0 
lik 


| '} * 3 | 
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Me wiſe in the Court of the Burrough of Southwark, 
cre they alledge a Cufiom ſpecially for whipping 
| carting of all Whores, which makes it Acqion- 
ic : it lyeth likewiſe for a Lodger, for ſhe comes 
hin the Cuſtoms, which reacheth to all the Inha- 
ants, (od notes. Hill, 22. Car. B. r. Bat ſhe muff be 
abitant of London. for by the Law it lies not. 
The Cuſtoms of the Univerſities are conf:rmed by 
A of Parliament.P ſc. 23. Car.B.r. 
he Cuſtomes of Londox, it there be a queſtion in 
6 Court, whether there be ſuch Cuſtoms or not, 
to be certified by the mouth of the Recorder.Paſc 
Car.B.r. As tmtended to have conuſanuce of tbem, 
W a5 being 05 Civitatis. | | 
Wy 2 Cuttom which they have in the Town of 
th-hampton,if a baſtard child be found within the 
Wn", and the father ofit cannot be diſcovered, he 
At comes next into the Town, after the Child was 
$nd, muſt keep the Child. Mich. 24.Car.B.r. It may 
Whey of the Town 41d time out of mind aorce amongſt 
ſelves that it fhould be ſo, and therefore it ſhall net 
djudged to be an unreaſonable Cuſtom, although it 
rto be a ſtrange Cuſtom. 
By a Cufiom of the City of Brito! , an Adti- 
ul brought againſt one upon a bare promiſe of 
(enÞparty, that he would pay the money, or up- 
008 a coreeſtt ſolvere, 15 maintainable there : and 
FW 1s by the Cuſtom of London. 31. Fan. 1649. 
ala. This may be thought reaſonable there in regard 
us h:dy w.ry uſed in bargaining and commercing one with 
m0;her., 
port two perſons be found in arrear upon an Ae- 
wEpt grounded upon the Cukom of Merehants, 
| (o} | | any 
lik 
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any one of them may be charged to pay the wh 
ſum that both of them were found to be in arr 
upon the accompt : and this is, by the Cultony 
Merchants. 26. Fx. 1650. B.S. Viz. two perſon; 
drive a joynt trade betwixt tbem 3 for it is intended 
axecach of them anſ werable 1 144 way of trade for what 
Partner ſha!l do. 

If there be a txyal to be had, whether ther 
ſuch a Cuſtome as is pretended within che Cy 
London, or not, this iſſue canuot be try ed un 
Kings Bznch, but it mutt be tryed in Loalff 
the Huſtings: 27. Jan. 1650. B. S. For this 
cannot ſo well take notice of the. Cuſtoms, as they 
and ought themſelves. 

By a Cuſtom uſed at Sea, the goods in al 
which 1s taken as prize, ought not to be taken: 
of the ſhip, before the ſhip ſo taken be conden 
for prize in the Court of the Admiralty. By 
Chief Fuftice, in the Caſe betwixt Lever and ſy. 
Mich. 1654. B. $.' For before the ſhip be condemne! 
pears n9t judicially that the goods are prize gods x08@on 
ſhe be brought in as a pr 1Ze, | 


Comprlſion. e,t 


None ſhall be compelled by Law, to ſhevff w! 
geclare any thing, of which by common int; 
mend, he cannot have knowledge. 38. H. 6.) be 
Ach. 22 Car. B.r. For the Law will not ſutply] auf 
reign intendments, aud remote poſſililities for the Mon 
fit of any perſs me ry. 
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tte Counſell and Counſellour. 


A Counſellour ought not to fet his hand to a frivo- 
s Plea or Demurrer,to delay a tryal. Mich.23.Car. 
For it is not fair praGice,and it doth argue iznorance 
fort practice in bim that doth it. 
After the Court hath delivered their opinions of 
I matter in Law depending before themzthe Coun- 
Wat the barr ought not tourge any thing more for 
-Clyent in that cauſe. Mich. 22.Car. Br. For it is un- 
W:l,n0t to acquieſce in the judgement of the Court but to 
munſ2tisfied therewith. 
One that is endicted for felony, may have Coun- 
afignced him to {peak in matters in Law, which 
| ay ariſe UPON the Endidtmente. Paſc. 23. Car. Be re 
not of matters of fad, for of thoſe he ſhl! ao1 bepre- 
Wed to be 22norant of, though he may be of matters in 


One cannot have Counſel affigned by the Court 
on an Engidtment 37 forma pauperis. Paſec. 23. Car. 
ch. 1649. B. r. But Crr1nſcl mujt be aſſigned to bim by 
rant under the hand and ſeal of the Lord Chief Fu- 
e, that the Counſsl may bye ut in his hand toſhew to 
Crt if they require. © / 

Th Where Counſell is Afign2d to one that is 
nicted for Felony, the Counſel Aſſigned ought 
be entercd upon Record. Paſe. 24. Car. B.r. 
Wauſe it is a prblique AG of the Curt in re- 
Win to the Common-Wealth, as well as to the 
ry. 
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Connty. 


Some part of the County of Chefer 1s not wit 
the County Palatine of Cheſter. Mich. 22. Car. Br, 
what part. 

Where a River doth run betwixt two ſe 
Counties, there one half of the River belongs to 
County,and the other half of it belongs to theo 
County. Paſc. 23. Car. B.r. viz. From the ſhoar th 
midadeſt of the River,as fur as the River extends in llff* 
upon the County. &'. whether this be generally trut w 
out eXcepton. 


Conftable. 


If one that is cle&ed to the Office of a Conſt 
do refuſe to take his Oath to ſerve in that Of 
rh1s Court may ſcnd fortha Writ unto him, to 
pel him to do it. Mich. 22. Car. B. r. Forn 
extraordinary caſes whish concern the peace andy 
government of the Nation, this Court is to enfit 
bedience where ordinary means fail, as being thei 
Conrt. | 

It a Court-Lecet do not elect a Conſtable wl Je,2 


they ought to ele one, or do not give him his0 * 
to execute his Office'as they ought to do,theQua ; 7; 


Seſſions in the County where the Leet lies maydt 
Mich. 22.Cay. B.r. For the elefting and eftablifhing) ; 
Officers 1s for the peace and ſafety of 1þe Connty 
they onght to be elected, which peace and ſafety is MF 
intruſted with 1be Fuſtices of peace there in their 84 
Seſſions. x 

A Conſtable that is a Conſtable in one Town 


S 
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t execute the Ofhce of a Conſtable in another 
JWn. Po C. 24, Car. B.r. F or every Conſtable batb bis 
ticular precin,throwgb which bis autbority extends, 


w t of which beis not 80 a. 


ſer Commiſſion and Commiſfoners. 


Commiſſions of the Peace, &c. do ceale by the 
ming of the Kings Bench into that County 
here they are, if it be proclaimed.,elſe not. Commi/:- 
; 101-27» A.PI.1, 75. N. B. 242. 

The Commiſſioners of the Statute of Bankrupt 
ye not authority by the Statute of 1. Fac. to tran{- 
rany other Action to any perſon in order to the 
avery of any of the goods of the Baiikrupt, bur 
ſly ſuch Actions as the Bankrupt bimſclt might 
o8WÞ'c had to recover themjf he had not been tound a 
nkrupt. Mich. 22. Car. B. r. For be comes but 
the place of the Bankrupt as to the reeguery of the 
late. 

The King may by his Commiſſion make oneor 
re Deputy Elcheators, to tind an Office after the 
ath ofa nob]e man,or for {ome other ſpecial cauſe. 
wihh<-24+ Car. B.r. For ſach off.ces are but offices of En- 
«(89> 41d may be found by ſpecial Commiſſions. 

Th Juſtice of Af:ze may have a {pecial .Commiſſon 
, nde the Circuit alone, bur if his Commiſſion be 
$121 and according to the Statute, he 15 to have - 
y Aſſociat joayned with him in the Commiilian.T7izz, 
<7 Car. B. r. For in this caſe, the King may diſ- 


os 
ru 
iT { 
for 


(# 


Þ i with the Statnte, not being prohibited by ths $t4- 
ite da its | 


'n, 


$ fie is 
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Seſſions. 


Ifa Court-Leet do not choolc a Conſtable, « 
not givehim his Oath to exccute hisOthce,the qui 
Scflions of rae County where the Leet is, may (iſ* 
Miche22.Car.B.y. Antea tit. Conſtable. 

It onc ſpeak of a thing to be done at the Gey 
Seſſions of the Pezcc,it ſhall be intended to be ny 
that it was done at the Quarter Seſſions. Tr:1.240; 
B.r. For thatis the moſt General Seſtons,being wil 
the whole body of the County. 


Commitment. 


None ſhall be committed for a contempt don 
the Court, ifthe contempt do not clearly appeal 
the Court. Mich. 22. Car. B. r. So tender iff 
Law of inflifting puniſhment '#pon any without an 
parent caſe. 

Every Commitment to the Goa], ought to 
made by Warrant under the hand and ſeal of h 
that commits the party, and the cauſe why thepi 
15 committed ought to be expreſled.in.the Warn 
Paſc. 23: Car.B.r. This is true of Commitments 1 
by Fuſtices of the Peace in the Country 5 but this (af, - 
my commit by Parol, and without the (auſe in the( 
mitment., 


Contempt. 


One may be committed for a Contempt done! 
the Court, but the matter of the Contempt n 


be certain and not doubtful. Mich. 22. Car. 
| 


) 
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elſe the party may perchance be wrongfully 
mmitted, which tbe Conrt will be cautious not to db. 


WanAttatchment lies againſt one for a Concempt 


ne tO the Cour te Hill,22.Car.B.r. To bring bim 1n to 


(wer the Contempt, and in ſome caſes the Court will 


Wrmand a Tipftaff to bring tbe party in. 


If the Court makea Rulein an Action of Treſpaſs 
| Eje&ment, that the Defendant in the Action 


Wil confels the Leaſe, Entry, and Ouſter 3 and yet 


he Tryal the Defendant will not do itzthePlaintiff 
proceed notwithſtanding in his Tryal 3 bunt he 


y allo proceed in this Court againſithe Defendatit 


mw his Contempt in not obeying the Rule of the 
urt. Paſc. 24+ Car. B. r. By taking of an 
tatchment againſt him for diſoLeying the Rule of tbe 
;, 9. 
[fone take out an Execution upona Judgment af- 
that a Writ of Error is brought in this Court to 
zerſe the Judgment, and after the Writ of Er- 
sallowed in the Court where the Judgment 
$;piven 3 this is a Contempt to this Court. Trin, 
Car, B. r. But it is no Contempt if the Roll be not 
med, or notice given to the party of the Writ of 


Wir brought. Mich. 1649. B. r. Becauſe he is not 


nd to take notice of the bringing of the Writ of 


or. 


 Wſter a Writ of Error ſhewn to the Adverſe Attur- 


ons 
1 1 
ar. 


| 


the Atturney which brings the Writ hath four 
&time to allow, and after he hath allowed , 

hath four daics time to put in good Bail, 
(he Plaintifls Atturney is not b@und to ſearch the 
ord, whether a Writ of Error be brought or 
but may take out Execution upon the Judge- 
nt'given for his Clyent, if there be no SI 
taken 
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ta ken torthgor have not notice given him ofthe} 
of Error. Trin. 24.Car.B.r. For a Writ of Errqi 
extraordinary thing, and ſeldom brought, aud | 


fore the Atturney is not to take notice of 1t withay 
tices 


Condition. 


There is difference between a Condition whi 
annexed to an Eliate ſubſequent, and a limita 
ſubſequent, which is annexed to an Eſtate prelg 
velted. Hill. 22. Car-B.r. The difference is in reſi 
their different operations upon ihe Eftate. 


Cauſes, 


The Clerk of the Papers is to enter the Ca 
which do depend in Court in his Book in the 0f 
and out of it he ought to write. ſeveral paper, 
one for every Judge in the Court of thoſe cauſcs: 
ccrning which any thing is to be ſpoken inCout 
next day,and to ſend the Papers to the Judges 
rally at five a Clock in the Evening, before theca 
are tO be {poxen unto. Hill.22.Gar.B. r.T hat the | 
may have time to adviſe of them. 


Confirmation. 


A confirmation of Letters Patents, which arc \ 
in reſpect that ihey .arc againſt the Law, isa 
Contirmation, although it be done by Act of Pat 
ment but it chey were not againſt the Law bu 
only want Law to Authorize them, if tacy bell 
wards Confiriaed by Ad of Parliament,the Col 

mi 
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ion is 00d. HW. 22. Car.Þ.r. To confirm a thing 
give more ſtrength and power to a thing which hath 
W wcch and imperfect being,yet hath a being tiel quel; 
W: Confirm a thing which is voidor wnl in it ſelf, is 
Confirm a mON ens, and can have no operation, and 
in accompt of the Law are things afied. contrary to 


I 
tat 


Chattel. 


l ne may by a conveyance raiſe a Chattel which 
jt be determinable, as well as it may be done 
att Will avd Tcttament. Trin. 23. Car. B. r. 
what may be. done by a Will, may be done by 8 
ance, which is of a greater force in many caſes 
- a Will is. 


q 
Ok 
b5, 
es0 
2uit 
es 
eca 


e|u 


Copyhold and Copybolaer. 


opyholdet doth forfeit his Copyhold by cut- 
down of the Timber growing upon the Lands 
ping to the Copyhold Tenement. Trir.23.Car: 
xcept it be for reparations of the Copybold : and 
for the preſervation of the Copybold , which. elſe 
be detroyed, and the Lord thereby prejudiced by 
nant, who is upon the mat ter but Tenant for life, 
Law is 710t to do waſt- 
| bether the King ſhall have a Copybold, which 
IT "Fted ro 076 in trult for an Alien. Hill. 23. Car. 
_ 1: ſeerzs be ſhall. This was argued about 
e, but no judgment given then or ſince to my 
ance. 
« forfeiture of the Copyhold, for the Copy- 
"ij tetuſe to pay his fine, if it be a fine certain, 
Or 
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or refuſe to appear at his Lords Court, and tod 
ſervice there for thereis a Condition in Law jm 
ed in every Copyhold Eftate, that the Copyhy 
muſt pay his fine and do his ſervice,upon pain off 
tejture for not doing it.Trin. 24-Car. B. r. Butif ih; 
fuſe to pay a fine incertain after it is ſetit is no forftin 
for the fine may be unreaſonable, and the Court is y 
judge of that. 

A Surrcnder of a Copyhold to an uſe, mi 
not one a Copyholder, as to a purchaſe, bu,; 
ro deſcent it is otherwife, 5, Feb, Hill, 16 7ea 
B.S. Q. 1. 
It a Copyholder for life cut down Trees, yer 
Lord may carry them away. 6. Nov. 1650. B hw 
For when they were ſtanding they were the Lords, 
the cutting of them down, gives the Copybolder non 
in them, | 

A Copyhold eſtate cannot be farrendred toanot 
by an Atturney without Deed, but one may bei 
mitted toa Copyhold eftate by Atturney withou 
Decd. 2.Ap.1650. B. $. For there is difference bet 
the paſſing of an eſtate, and the recetving of an 

paſſed. 


Contrafi. 


No uſureous Contract can be grounded upon aYe 
rect bargain which may either be accepted or re 
ed by the party. Hill 21. Car.B.r. For it is not wil 
tbe Statute, and ib: party cannot be prejudiced but by 
ow conſent. 

If a Contract be uſureous, and made (o that t 
Statute may be avoided, yet it is a corrupt bargi 
and (hall be adjudgcd tobe within the Statute. Hh 
ZE, Cars B, r. For it ſhall be within the equi 
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t, thoug it be not within the words ; for the Statute 
yg a benefictal Law for the Common-wealth,jhall be 
W-nded to equity, eſpecially where there appears to be 

tity uſed to avoid the Statute and the penalty of 


\n abſolute Contra may be diſſolved by Parol 
ere bz good con{14eration tor the diffolving of ir. 
24. Car. Þ.r. E'ſe not, becauſe it is intended ibat 
25 made upon a good confideration,and therefore it is 


reaſonable it ſhould be avoided without a confſide- 


"M. 
, Wycry Contraft doth imply in it ſelfan Aﬀſumpſit 
5 Maw tor to perform the Contract, 4. Feb. Hil. 
i 0. Þ. r. For a Contra would be ts no pur- 
nll if there were not a means to exforceit to be per- 

MY 
tl do promiſe to pay a Debt to T. $, which Debt 
beSingtoT S. by G. D. this is audum pattum for 
uit of'a conſideration 3 and if Ido not pay it, yet 
Fon doth not lie againſt me for not paying it 
; {ding to my promile.. 3. Feb. 1650. B. $. But if 
iſe to payit, if 1.S. will forbear to ſue G. D. for it 
a time;or ſuch other like conſideration, this is a 
promiſe 3 for here is a good conſideration, for this for- 
n are may be a prejudice to 1. S- and a benefit to G.D. 
r reno to his that makes the promiſe, 


4 byt Cuvenant- 

nat Wne do Covenant generally to levy a fine of 

argin Lands, he that doth thus Covenant, is net 

. 1Þybound to go before Commiſlioners Authori- 

eqWy a dedimus to take this fine to ackuowledge his 

t  Trin, 24, Car. B. r.. For it ſhall bein- 
I - tended 
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rended be was to doit in the ordinary way, which i 
bef.re Commiſhoners, | 

If a Leflce tor years, Covenant expreſly, to 
a houſe let unto hitm, and during his term, the ha 
| is burned down, he is tyed by the Law to repair 
new build it , whether it be burnt by negligence 
other waies. Mich. 1649. BS. For by his expreſs ( 
nant be undertakes to undergo all caſualtie;but hes 
ſotyed by a Covenant in Jaw. 


Conſideration. 


One may ſell his Freedom and Priviledge fora 
Iideration, Trin: 24. Car. B.r. but without a( 
{ideration he cannot part with it ſo, but thu 
may recal his grant of it at his pleaſure for by 
Conſideration there is quid pro quo, and 2t is nie 
he bath a full recompenſe for his freedom, by reaſon of We" 
own Contract. 'W:! 

It a Deed of Feoftment be made to two or three 
Lands or Tencments, and no conſideration is 
preſicd in the Deed,for the making, of the: Deed; 
thall be intended by the Law, that it was mag 
them in trult for the tcoffor, Mich. 24. Cer. Br. Fi 

Shall not be intended, he wanld part with bis Land wi 
out a Conſideration, and yet the Deed fhall be conſt 
to operaie ſomething, and alſo that which may ſtem n 

reaſonable. | | 

Itthere be a double Confideration for the grounf®- 
ing of a promiſe, for the breach whereof an Adi 
15 brought, though one of the Conſiderations bel 
good,yet it the other be good, and the promile bi 
ken,the Action will well Iye upon that breach. 1n 
$5 1.Þ.S. For that onc Confidcration is enough #0 ſuf 

the promife, Gomn 


oug 


the Accompliſh'd Atturneys 1 17 


Common and Commoner. 


Hoggs are not Commonable Cattel ; It (cems they 
- not Commonable by reaſon of the deliruction 
-y make in the Common by rooting, and of their 
ruline(s in reſpect of other Beatts, Paſe. 1650. 
F. Tet by canſent of the Commoners amongſt them- 
es, it 3s uſual to put Hoggs upon Commons and 
| (tes. | bans, Jade Fraocurve 'C od 4-#£. q / 
A Common which is of late times exec&ted,muſt be 
Red by decd. 3. Nov. 1650. B. S. Becauſe it is 4 
Wing againſt the particular interet of meum and tuum, 
d therefore the Law will ſce it hath a good faundation 
warrant it. 
The Lord of the ſoile of the Common, may either 
Mrcharge or enclolc an overplus ofa Common,(that 
ſo much of it as 15 more than needful for the 
mmoners to common upon, in regard of the large- 


« a8i5of the Common, and the ſmall number of the 


,@amoners and of their ltock. But if there be not 
han overplus of Common, he cannot ſurcharge 
encloſe any part of the Common. 18. Apr. 1650- 
S$, Nor can be erect a Warrein of Contys upon the 
mmon > for ihis would be in prejudice of the Com- 
ers , but where there is an overplus of Common, 
re the ſurcharging, or encleſure can be no prejudice ta 
 0//# 


Confcſſion. 


"Taflitthe Plaintiff, in an Ejedone firme, will not fave 


y- I cnant of the Land,agamtt whom the Action 1s 
ught,harmlcſs from all dammages that may befal 


I 2 him, 
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him, bei reaſon of the Aion brought againft hy 
the Court will ſuffer the Tenant to Conteſs the 
ation : but if he will ſave him harmleſs, the C: 
will not ſuffer him to do it. 12. Nov. 16<0. B 
For as its reaſon that the Tenant ſhou!d not be jh 
atced by the ſuit which concerns him nt 3 ſo niitle 
zt reaſon ex the other fide, that be ſhould prejudice 
7 by doing of that which he receives my) 
benefit by doing it > and by ſuch bis doing h 
der- the bri inging of the right of the farties coner 
70a legal tryat. 


Cof'y. | ndc 


It upon a tryal you will give part of a Copy 0: 
Office in evidence t9 prove a Decd, which dee 
ro prove the parties title to the Land in queſtiontl 
gIVES IT 1N EVIGCRCC : It that part ofthe Office gi 
11 evidence, be not to much ot the Office as dothy 
way concern the Lands in queſtion, the Courty 
not admit it to be given' in evidence. 28.4 
1651. B. S. Forth "gb ſomething ?n the Office 
make fr bim who gives it in evi-eice, yet it may, if 
#he Off.ce be taken together m., he agar ft him, and thi 

fore the Court will have it all given in eiidence, ad inl0 
INanauimn COL nſcientiam,azd [ [27 7ifie ihe Jurys ord! 
20 pa. t of it ſpall be admitted ia ecidence. 
* Thc Jury upon a tryal at the Barr, may not bea 
mitted ro have any Copics of Decds or other wt 
tings, which were given in evidence unto thcm,av 
wich then trom the Barr to con{ider of thejr Vers 
which ar2 not under fecal. £8, Apr. 1651. Þ 

Put arl Deeds £ or Prritings der ſeal and gh 
cv1dn 
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idence they may have, but nothing which was not gi- 
nin evidence may they have ; fr this were to make new 
idence which the Court beard not, which ought not to 
\ ,for the Court grves their direftion to the Fury up 
1h: £26dence 2Þ4t 15 grven tn Court. 


ll 


b 


\ 


Conveyance. 


A Conveyance made unto one by his reputed 
Wame, alchough he is not the ſame perſon in Law as 
5 reputed, yet is the Conveyance good : becauſe 
appears he was the ſame perſon in fact who was in- 
nded to take by the Conveyance; but if ſuch a Con- 
yance be made to raiſe a uſe, then it is not good. 
o Þ- 4p"- 1651. B. S. Fora Conveyance toraiſe a uſe is 
oily m2de to aſtranger,and not to ceſtuy que ule,and 
 oerefore if it be uacertdin,ho is the ceſtuy que uſc, the 
gi MVeJance 75 701 d for the incertainty. 
MA Conveyance cannot be fraudulent 1n part of 1t, 
«+ oq* 800d as to the relt. 30, Apr.1650-B.S. For If it be 
mdulent and void in part, it is void in a'l, for 1t can- 
£ oi! be azorded > for it is made and is to take effe, uno 
Wl. 
) M It I Covenant to Convey Lands to another, I am 
und to do it at my own Charges :cxcept it be others 
| 1 agreed betwixt us. Trin. 1 651.B. S. For he is 
perform the whole Covenant at his peril, and the 
he offifvanree 25 nvt bound to be affijting unto him in 
with" J<Aing thereof. 
1,4W 
erdic 


C ertd,icg te. 


m0 | 0is Court will net make a Rule, tor a Judge fo 
10! ike a Ceriificatcc to tiem ut a matter done hfore 


FI 4 | them 3 
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him ; but if the Judge will do it voluntarily 
will receive it. For this Conrt cannot bave conuſay 
It uch private tranſatons of things. | 


* lerg; Ce 


One Out-lawed for Felony was brought to | 
barr, and had his Clergy without purgation- Li}, 
120. Mich, 17 H.7.Ro'. Inter plicita Regis. 


Clarke. 


By Rolle Chief Juſtice,no Clark ought to beadn 
ted into the Office of the Cwftos breviam, without! 
conſent of the Lord Chict Juſtice hrit obtained: 1 
thoſe that are admitted, ought to be choſen aut 
the beſt of the Clarks in the Kings Bench Office.16W! 
For the Lord Chief Tuſiice bith a ſupertatcadent pig 
over all the Offices and Officers belonging t» this Cour) 1 
tbe better regulation of thcm in order 0 the readjer ainif 


niſtration of Juſtice. | 


Departure. 


\ }, Gi the Plaintiff doth Reply in his Rejl 
\ cation , a matter which is contrary tot 
which is admitted in his Declaration, this is a IÞ 
parture fromhis Plca. Mich. 24. Car. B. S. And 
much as to deny what he formerly admitted, which ul ef 
ſay aud unſay, and is naught for the incertainty, becut De 
an iſſue cannot be joyned upon i. 


_ Demi 
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Deniſon. 


An Alien that 15 made a Deniſon by the Kings 
tters Patents , 15 thereby enabled to purchalc 


1nds, but he is not thereby enabled to inherit the 


:nds of his anceſtors as Heir at Law, but as a Pur- 
aſer he may enjoy Lands of his anceſtors. Mich. 


WW. Car. B. S. Bu: if be be Naiuralized by Af of Par- 


Wthe (ommon Lawes of the Land. 


ment, be may inherit them as Heir at Law, as well as 
ve them by purchaſe > for this doth reſtore him in blood, 
d makes bim as a free-born Engliſh-man,and partaker 


Deliver 'Y 


Mt hath been the courſe to Deliver a Leaſe of E- 


tment to the party to whom the Letter of Attor- 
yis delivered, and tor the Attorney, by vertue of 
SLetter of Attorney, to deliver poſſeſſion of the 


- Widlet by Leaſe upon his delivery of the Leaſe.Paſe. 


(1 
)f 
$I; 
fy 
Fil 
call 


tia 


Car. B. r. But this courſe is antiguated,except it be 
ome ſpecial Caſes. ? 
A Deed cannot be Delivered as an eſcrow to the 
ty himſelt to w:om the Deed is made. Trin. 24. 
r. B. r, But it muſt be delivered to a ſtranger as 
eſcroe, for ſo ſoon as it is Delivered 10 the party to 
bm it 15 made, it takes fed as a Deed, and cannot be 
eſcroe 3 but when it is delivered as an eferoe, it takes 
effect till it be Delivered over to the party to whom 
Deed 3s made. 


Dorey 


ent t1 
expec 
All. 
es 
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Dower, 


A woman was not Dowable of Tithes, befor! 
Statute. of 32. FH. 8. 24. Car. B. r. For 
that, few Tithes were in Lay-mens hands, or Wen 
| compicd a lay ſee. 

/ A woman is Dowable of a Common appen{ 
but not of a Common in groſs Paſc. 24. Car.Br, 
C:mmou appendant belongs to Lands and Tenn 
wherenf ſhe was endowable,and cannot be ſevered. "© 

A woman may be endowed of the profits of M*"< 
Office, or ot a Fair, or ofa Market.Paſc.2 4. Car.W*v! 
Becauſe it is an inheritance, and may be reduced 10 1 th 
:zainty ſub modo. d be 

Dower is favoured tn Law.,and as it 1s favoure £ 
it ſelf,{o is the party that ſues to recover her Don 
favoured in her proccedings in Law to recover fe 
as much as in jultice may be permitted. Paſe. 1 © 
Cary Bar: *For the C:rmmon Law doth extraorhf) ** 
rily favour and protect Widows and oy as nee 
moſt help. | 


Def 


ry, C 
led. 


rr, 1 


Wh 


Difference. 
F: din 


| Ds lt & 
There is a Difference between the Latin wa 

in dilate and ammediate, and it is more proper toi. 

rect a Writ tO be retorned in dilate, than to ditt t 


- . . © 0 
ic to' be retorned immediate. Hill. 23. Car bY » 
For to retorne it in dilate, 2s to retorn with as Mk fall 


ſpeed as may be, and not to uſe any trifling excuſe 
detayes to retard the retorn of it '. batt to retorn it ll 


mediate, is impoſſible, for it will require ſome cm 
nll 


inf 
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nt time to doit in, and as it may fall out, linger thay 


expeited: *# - 
All Habeas Corpus's to inferior Courts within I2. 
iles of London are to be retorned immediate. 


Depoſitions. 


Depolitions taken in a Cauſe depending in Chan- 
ry, though the cauſe be there determined or difſ- 
ſed, may be given in cvidence at a tryal at the 
rr, ina fuit depending here rouching the ſame 
atter, between the ſame parties that fued in the 
ancery : if the party that depolſcd to the Interro- 
tories be dead at the time of the tryal, elſe not : 
tthoſe witnefles malt appear in perſon in Court, 
d be examined v7va voce in the Cauſe.and (o it is of 
re p0{1t100s taken in any other Court, Mich. 24. Cars 
ole For the fairdt way of examination of Witneſſes, 
er W''e oper examination of them in Court, that all pars. 
concerned, may bear them examined, and have lie < 
/ 


tj to croſs=examine them. hmmm on - Lg os 
Diſcretion. 


4 


Wherea thing is left to auy perſon to be done ac- 
ding to his Diſcretion, the Law doth intend it 
Wit be done with ſound Diſcretion and according, 
Lawzand this Court hath powcr to redreſs things 
fare otherwiſe done, natwichlianding they be 
to the diſcretion of thoſe that do ther. Trin. 23. 
'-B. r. For their Diſcretion is 7:0t properly Diſcretion, 
folly or madneſs that a& things contrary to reaſon,an 


ft Law. 


[7 
- i 
on 


mil Deviſe 
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Deviſe. 


L ed, 


de ſe 
he þ 


A Deviſe of the profits of Lands for year, 
Devile ot the Lands themſelves, for ſo many 
as the profits are Deviſed. Triz. 23. Car. } 
For except be bave the Linds, be canuwvt come | 
zbepr oftts. 

It a man deviſes his Lands to his children y 
out fiycing more 3 this is but a Devilſe for life 
Eliz.B.r. In Dickons aud Marſhals C iſe adjudgedl 
23. Car. B.r. Becauſe there is no ell tte limited bum 
the Law doth limit,which cannot be intended greattri 
for life. 

A Deviſe to one of any thing whici the 
would have caſt upon him although ic had noth 
Deviſed unto him, 15 a void Deviſc: z as a Devil 
the Deviſees ſon and hcir in Fce, is a void Devil 
for the Law ſhall adjudge him, to be in by delg 
Mich. 2. Car.B.y. For bis title to it by Law, is bi 
cient aud beſt title, and the Lay will adn him it 
by that. 

An Adminifirator ofa Term cannot Deviſeit 
an Exccutor ota Term may 3 tor an Exccutorhal 
greater intereſt in his own right.,than an Adminil 
tor hath 3 but an Adminiftrator of a Term ma 
his lite time ſell it,and the ſile ſhall be good, butl 
viſc it he cannot, bec auſe the Deviſe doth not take! 
tect till his death, aud immediately upon his ded 
the Law velts it upon the Ad minilirator de bonis 
ot the firſt inteliate. 1651.B. r. Bret an executor hath 
power fram the Teit ator, an Adminiſtrator is impowi 
by tbe Ordinary. 


en fc 
/ de 
J9 15 


ot 


y n 
cite 
B., 


Deogail 
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Deodands. 


Derdatids (that is)the Goods and Chattcls,of which 
de ſe(that is)of him that kills himſelf, dobelong 
ke Kings chiet Almoner(that is)he that diſpoſeth 
he Kings Alms,to diſtribute them to the poor, or 
mploy them in other pious uſes, and a diſcharge- . 
en for theth to any perſon that hath ſuch goods of 
1 deſe,in his poſſeflion by the Almoner or his de- 
Wy, is a good diſcharge in Law for themzbut a dil- 
pegiven for them by an under-deputy,is no good 
harge.Trin. 23. Car. B.r. For beis yo ſuch Officer 

the Law takes notice of. 

ything which is fixed to the Freehold cannot be 

cited to the Almoner as aDeodand.Trin.16.Car.2. 

BR.the King verſits Crols aud Babin,per Cuy; 


Cemurrer. 


a Detnurrer be entted, it cannot be waived, cx- 
both the Plaintiffand-Dcfendant do conſent un- 
W.Mich. 22. Car.B. r. Nor then without leave of the 
Mt becauſe by the Demurrer both parties - have ſub- 
Wes the matters in Law in queſtion betwixt them to the 
Went of the Court. 
Demurrer may be upon a replication Rejoynder, 
Wi5 well as upon a Plea. Mich.23. Car. B.r. For all 
| if a pleading to aſſite ought to be according to the 
of Law , and if any pars fail , the whole is 
t3 and may therefore he Demurred unto. 
09"Ythe Court do perceive that a Demurrer is put in 
toput off a Fryal, or for delaying of the pro- 
| ceedings 


d 


al 


Fill (1 


dil 
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ceedings,they will not allow of ſuch a Demurrery 
enjoyn the other party to joyn in the Demurrex, 
will give judgment againſt che party upon hisfiin,, 
lous demurrer. Mich. 22. Car. B. r, And 24. Car. 
For though the Conrt will not binder the party to takedlf 
vantage of an ul pleading, by ſuffering bim to demurr off 
ts it, that is t0 demand the judgment of the Court whih 
be ſhall make any anſwer to it, yet the Court will 
favour any party by colour of Demurring to a Plea wh 
there is no probable cauſe to do it, ſo much as to delay iſ 
adverſt party thereby. 

Where there ought to be alledged a place ſui 
whence the veaze ſhould come, and it 15 not alledy 


but omitted, and yet an iflue 15joyned betweenthMe 


partiesz and' the vexire is from the body of th 


County, the Defendant may Demur upon the ve, 
facias (if he will) but if he donot Demur, but (ul; 


the tryal to pats, this is a good tryal. Mich. 1 
Car. B. r. For he bath. ſlipped his advantage i 
Demurrer : and bere 1s a fair tryal and a Veril 
given upot the Oaths of twelve lawful men w 
beard the evidence, and ſhall be intended to have wl 
#nderftood the matter of fad in queſtion betwixt 
parties. | 

Where a Statute givcs leave to plead genenll 
and the party waives this leave and pleads ſpecially 


the other party may Demur upon his ſpecial Plea fk; | 


ſce cauſe. Paſe. 23. Car. B. r. For though he net 
ed not to bave pleaded ſpecially, yet having done it, th | 
Plez muſt be good at his own peril 3 and the part 
not to be'barred of taking that advantage of excepit 
0n tothe Ples, which the Law d th give him if it beW 
a good Plez, 


Age 
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A general Demurrer doth notlye to a Scirefa- 

" Ni Paſc. 23. Car. B. r. For it 15 inthe nature of 

/icizl Yrit > and ſhall therefore be intended to be 

hd, except 4 particalar cauſe of exception to i be 

4ged: : | 

Wipon a Demurrer toan evidence given to a Jury =: > "4,0 
«ſatcyal, the Jury are to be diſcharged and not to « , S-- (417 
W: upon the tryal : Bur the matter in Law (in que-:G | 

n)upon the Demurrer is referred to the Judges to 

MWcrmin-Paſc. 13. Carb. r. FO | 

A Demurrer to an evidence is, when the party 

t doth demurr upon it, doth demand the judg- 

Wat of the Court, whether the matter givenin evi- 

be ſufficient admitting it to be all true) to 

le a verdict tor the Plaintiff, upon the iſſue that 

Wyned berwixt him and the Detendant. Paſc. 23, 

"ly. B. r. And when ſuch a Demurrer is taken, the 

nf and the Defendant muſt agree the matter of 

mn diſpute betwixt them, otherwiſe the Court can- 

med to determine the matter in Law : but there 

bes Venire de novo: to try 2t, Trin. 23. Care 


male party that is delayed in his proceedings by 
"Fn of a Demurrer, may move the Court, to ap- 
ta ſhort day after to hear Counſel ſpeak to the 
rallFurrer,and the Court will grant it. Trix. 23- Car. 
all For the Court ex Ofhcio is bound tofurtber the 
2 1f it ungs in Law depending before them as mmuch as 
ne Werient ly may be, | 
1, itz Demurrer upon an evidence, the party de- 
artj"F:d unto, may demand judgment of the Court, 
cepi# Finer he ought to joyn in the Demurrer or not. 
be WY 23. Car, B.r. For if there be not a colourable 
r for 20 ground the Demurrer upon, the _—_ 
wi 


Agt 
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will not force the party to jon in,Þut will overrule it jj 
Juſtice may not be frivolouſly delayed. 

It was ſaid by Glyn Chisf Fuſtice, 1658, Uy 
a Demurrer in Treſpaſs and Ejectment between 3 
poole and Newtoz, that he that Demurs, conteſſ{ 
thereby all the matters in fact alledged by the at 
party, but he doth not thereby admit bf the error; 
pleading; 

One cannot demurre upon a thing upon wht | 
iſſue cannot be taken,by reaſon of the doubleneGal 
by conſequence,doubttulneſs of the matter. Tris, 1þ 
Car.B.r. For a Demurrer muſt be certain,that theCa 
be not inveigled thereby. | 

After the Plaintift and Defendant have joyncdi 
the iſſue which 1s to be tryed betwixt them ; neith 
of them can Demurre without the conſent of the 
ther.7r1:23.Car.B.r. For by their joyning in the iſſue, 
parties bave admitted the whole pleading to be qu 
as to try the Iſſues and iberefore it is too late then tk 
mury. | 

There.muſt bea ſpecial Demurrer to a negatit 
preignant (that is) a negative Plea,which doth (al 
contain in it an afhrmative, and to an argumentatil ulch 
Plea,(that is)a Plea,which concludes nothing diredY] het 
ly,but only by way ofargument or realoning,) and tif 4 
a double Plez, fot a genetal Demurrer, doth admiff 
them to be good. Mich. 23. Car. B. r. For it dothn all 
few any fau't in them as aſpecial Demurrer doth ; ani" Þ* 
the Court will wmtend every pleading to be good, till fg P* 
Contrary do appear « : 

One may demurr toa Demurrer for the doubly 
ncſsof it ; fora D-murrer ought to have formali 
and certainty in it to avoid barbariſme,an inveiglig 
ot the Court 3but it one that might Demurr, dot 

notF"* 


an 
ANC 
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Wdemurr to it, but joynes in the Demurrer,he can- 
Wt dcmurr afterwards, for he hath ſlipped his ad- 
tage. Mich. 23. Car.,Bir. my | 
"WA Demurrer is double, when that he that doth de- 
ſur, doth afltgn,in his Demurrer, (for cauſe of it) 
\Weerror in fact, and another error in Law, to be in 
, Plea upon which he demutrrs 5 which he ought 
to do in one Demurrer, M;ch, 23. Gar. B.r. 
IF if «ther of the cauſes of Demurrer be true, it 1s 
wh to overthrow the Plea, and it is at his liber- 
0 infit upon that whith is beſt for his own advantaze; 
not upon bath, for this were to puzzle the proceed= 


1 


k | | 
4 One may demurr to one part ofa Declaration,and 
Mplcad co the other part of it with a @uoad, &c. 
8” 23+ Gare B. re For this is but to admit of what is 


bt fluded, and to deny the reſt, 


g Diſc b a rge . 


\tinffil an Attatchment be granted by the Court againſt 
(alþ 2nd he is thereupon apprehended, he fhall not 
\tnÞiſcharged upon'an affidavit made on his behalt: 
0H be that iS attatched, muſt appear in perſon 1n 
14 jt, and be there Diſcharged. Mich. 22. Car. B. r. 
admit is a perſonal offence for which he 4s attatched, and 
th 10 108 therefore be diſcharged,except he yield obedi- 
. nf 2 perſon. | Op 
-11jÞ paroll agreement before it is broken, May be 
harged by paroll 5 but after it is broken, it cannot 
vb|iſcharged without fatisfation made for the 
aalin$e0 Of it. H#11.22.Car.B.r. For by the breach of it, an 


jg ling: is done 20 the party which requires ſatisf afiton-Hilo 
dotlif 6 And ſuch ſatisfation cannot ve Ss 
fols K c 


not 
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If one be arreſted by a Latitat out of this Cy 
and the Plaintiff do not declare againſt bim int 
Terms after if the Defendant move the Coun 
he may be diſcharged, becauſe the Plaintiff dot 

roſecure his ſuite againit him, the Court wil 
charge him. Paſc. 23. Car.B.r. For liberty is pr 
and much favoured in Law, and the Court will i 
the Plaintiff bath no cauſt of Aion;that is ſo ſlmill 
proſecution of 34« 

It is now a controverted point,that if thePii 
keeper ſuffers a priſoner to eſcape, and afterwy 
Scire facias ſucd out againſt the Defendant, anit 
Nichils returncd, and he taken 2g3in, whetherithe 
lawful or no, the Court was divided in opinion! x; 
21.Car. 2. Rege1n Com. Ban. ble 

It the Plaintiff, at whoſe ſuit the Defendant P, 
exccution,do give the Defendant leave to goalfz, 
(that 1s) out of priſon,the execution 1s therebyWe , 
charged: and if the Plaintiff do tzke the Defeniiſuxch 
again upon the ſame execution, and commit hiſhe the 
priſon, the Defendant may bring an Audit quiiiſh for 
gainft the Plaintiff, tor his illegal impriſoungÞdt}a 
him. Mzch. 23.Car.B.r. For it ſhall be intendedsile! 
Plaintiff bad ſatisf afiion upon the execution, or tif befo 
would not have give: the Defendant leave to go at id 01 
and therefore if be take him again upon the ſame alſo, | 
en,the Law will adjudge it an unjuſt vexation, fit iſ wh, 
an Audita querela doth lie. oe i 

A Prifoner that is committed for Felony, de 
brought to this Barr by a Habcas Corpus, Canba;] 
diſcharged, although the retorn upon the Bſudp 
Corpres be not ſufficient to give the Court uilzpr; 
tion that he was julily committed. Paſc. 24{fap. 1 
EB: r. For tvs Court is alwales cautions bew i fed of 


U 
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erty toCapital offenders,becanſe the puniſhing of ſuch of 
ets concerns much the good rf the Kingdom in its peace 


| 
Bo /afery- | 
"Ml A Priſoncr that is brought to the Barr, to be bailed 
| 


| Wa Writ of Habeas Corpus, it he were committed 
T& matter on the Crown fide, he muſt be brought 
Court on the Crown ſide,(that is)on that fide of 
2 Court where the Maſter of the Crown- Office 1its; 
tifhe kands committed for a matter determinab!e 
MY the Pleas fide, he mult be brouthr into Court, to 
vaYbailed on that fide of the Court whereche Maſter 
nithe Kings-Bench Othce fits, viz. on the left hand 
er the Lord Chicf Juſtice. Paſc. 24. Car. B. r, For 
ou Kings Bench Cort is a Court which bolds Plea in a 
ble capacity,vViz.1u Criminal matters which concern 
anti Publich , and in Civil matters ariſing betwixt 
0 Yet and ſubject 3 and in thoſe reſpefis it hath ſeveral 
rebſWces and Officers appropriated to the tranſafiion and 
efenWatch of maters Criminal and Civil; and thoſe Officers 
t linfle therr conſtant and known Offices and places in Court 
queſt for diſpatch of ſuch matter+. 
onnÞt later time it hath been permitted by the Court 
d-tbPiſcharge the Bail, if he bring in the primc!- 
orfbcfore the retorn of the ſecond Scire facias 
at $1 out againſt the Bail , bur anciently ir was 
neeffflo. Mich, 24. Car. B. r. This is in favcur of the 
jt &$ whom T conceive the Law doth iberefore favonr, 
ſe it judgeth it bard for one man to pay anther 
lon} ſe debt, which he intended not to de, though be be- 
Ca000Þ bail for him. 
he BB Judgment cannot be Diſcharged by pleading a 
ut Wi apreement between the parties toDilcharge it. 
. 24Rjon. 1650. B. $. For, matters of record are not to 
P thy ta off with words 3 fom-records are things made 


K 2 p13 
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pon ſolemn deliberation, and are of a high natur, 
gi eat regardin Law, 


Diſſ erſors 


Ef one enter wrongfully info my Lands, andy 
his entry I accept rent of him for the Land, 1; 
not afterwards take him for a Diſleiſor. Triz, 
Car. B.r. For by my atceptance of the rent [ 
aſſented to his entry, and purged the wrong by 
 mtiting him for my Tenant. 


Diſtreſs and Diſtringas. 


The ſeiling of a firay is not a Diſtreſs of it, fo 
that doth ſeiſeit claimsa property in it, viz, a 
ditional property , that is, if it be not on 
within a year and a day. 21. Car. Þ.r. Andn 
can Claim that in which be claimes any proper 
to Diftrain, is but to take one thing from another, 1 
put it into the cuſtody of the L,aw,as a pledge fora 
thing which is due to him that doth Diſtrain, frm 
that is Diftrained. 

An amercement lics not againſt a Sheriff outd 
Ofiice, tor a miſdemeanour done by him, whillif 
was in his Othces but a Diſtringas nuper Vic 
hes againſt him for it. Paſc. 24. Car. By. For 6 
merorment lyes properly againſt an Officer of thi0 
fur ſme miſdemeanour, and is not a proceſs of tht 
as a Diltringas 75., which may iſſue forth aga 
that is aſtranger. 

The Writ of Venire facias,. for the Sheriff tol 
1.92 a Jury, is retornable by him into the 
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and upon the retorn made of it to him, there iſſues 
ut of the Court another Writ called a Ditringas 
yratores, tO cauſe the Jury to appear in Ceurt at 
he tryal of the Cauſe, it the tryal be at the Barr in 
his Court, or at the Aſſiſes in the County where the 
\&ion lies, if the tryal be to be there. M:ch.2.4. Car: 
pr, The Venire 2s in the nature of a ſummons, but a Di- 
ringas is @ proceſs of a higher nature to make them ap- 
fear #p0 4 penalty. 
The Writ of Diſftringas Furatores ought to be de- 
ered unto the Sherift ſo timely, that he may warn 
he Jury to appear four daies betore the Writ is re- 
ornable, tf the Jurors live within fqurty miles of 
eplaceof tryal,and eight daies it they live further 
ff. 13. Mait. 1651. B. S. That they may have 
ime to ſettle their own buſineſſes, and prepare for their 
ar avelling. 


F 


0 


Ini Diſcantizua2nce. 


A pracelſs is ſaid to be Diſcontinued, when it ap- 
ears by the Record that there was ſome time where- 
j ſome defect or other in the Record, the Court took 
lo notice of the Cauſe depending, nor took care to 
utontinye the proceeding therejn,in order to the de- 
hilfermination thereof, but the parties were fine die 1n 
;cec$.ourt. of 
or aj] 4 Diſcontinuance in proceſs is helped, if there 
he (Þpllow a Verdict in the cauſe, and the party do alſo 
te (FPpear upon the Verdict. 21. Car. B. vr. For by the 
raifÞrdict and appearance thereupon, it is admitted that 
F* proceſs hath been duly proceeded in. Q: Whe- 
1 tolWer every Diſcontinuance of proceſs may be thus help» 
1G UP ; 
K 3 Where 
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Wherea Vouchee may be efloigned, and the ( he 
ſoigne is not adjourncd, this is a Dicontinuance :hyſ ® 
where it is not neceſſary the vouchee ſhould be & re 
loigned, there the want of adjournment of the 
loigne, makes no Diſcontinuance. Hill.22.Cpr,3; 
Beeanſe where an efſoimnment is neceſſary, there | 
acci mpted part of the proceſs,” and the not adjox 
ment of it muſt be a Diſcontinnance «f the proceſs ; | 
wHere it is not nCcſſary, there it is accompitd as ny 
of the proceſs, and for its not benig adjourned doth 1 
Di(- ontinne the proceſ3. 

Anappeal may as well be Diſcontinued by theal 
fect ot the proceſs or proceeding in it, as ir ny 
be by mfuticiency of the Original Writ. Hil. 22.Colll 
B.r. For by ſuch defect in the proceeding, the math 4 
depending in Court is as it were ont of Genres and mt "A 

. not den although the Court was fufficim Tat - 
at firſt poſſeſſed of the "canſe by the ſuff ciency if i 
Original Writ : Bat if the Original Writ be mt gi 
the Court is not rightly poſſe ſed of the cauſe, a 
then all proceedings #pow: it are wall, ana are to be / 
con” ob 2 es is 


[CT & 


The Wiaintif cannot Diſcontinue his Ationk C 
fer a Zemurrer jopned andentred, o2 after a gen Th 


v2 ſpecia: Uerdin found, o2aftera CUrif of Enqi "= 
ry executed without leave of the Conrt, Per May M 
ſftrum TO ® & alios, Kc, Pale. 21. Car. _ 


Reg: 


The Plaintift may Diſcontinue his Action bytiff 
leave of the Court, atter he hath joyned in Demurt” A 
with the Defendant ; payivg Cofts to the Delt 
Gant, if the demurrier was only ypon m matter oftor' 
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Khepleading : But if the demurrer was as well up- 
matter ot ſubſtance as upon matter of form, 
* "Wre he cannot diſcontinue his Action by leave of the 
Burt, Mich. 24. Car. B.r. Except the Defendant will 
Went untoit 5 for there is great difference betwixt a de- 
. Wrrer joyned pon a matter only of form, and a demur- 
Wjomed pon matter of Law and ſubſtance,aud the par= 
1 nor the Court can alter the Law, though the partics 
W conſent. 
\ Diſcontinuance of an Action or Suit, is not a 
" Wi& difconrinuance, until it be entred upon the 
ll : for the entry of it makes it part of the Re- 
d, and a Record cannot be Dilcoentinued, but by 
, Witer of Record 3 but if this Diſcontinuance be to he 
* Waded,it is not neceſſary to plead the entry of it. Tr. 
'K. Car. B. r. For 3 ſhall be intended that it is entred 
. Wnt ſpewing it. 
> Mlathe Caſe of Robinſon and Vanbragg, Mich, 1650. 
Mera demurrer joyned,and (poken unto by Coun- 
'Y on both Gdes, it was moved that the Plain- 
& might Diſcontinue his Action. Glyz Chief Ju- 
' anſwered that this motion hath been ſome- 
Þ6s granted, and ſometimes denicd 3 and that the 
Snmmon Pleas denied this motion in the Caſe of 
Wer and Baker. 
nn Where a demurrer is a general demurrer, where- 
{x ought to have been a ſpecial demurrer 3 this is 
ir Piſcontinuance,and there can be no judgment gi- 
. PÞinthe Caſe upon ſuch a demurrer. Hz/l.23. Car. 
r Becauſe by tbe Diſcontinuance the cauſe is out of 
wrt, 
ch Aitera demurrer upon an arbitration pleaded, it 
1% uſual to diſcontinue the Action. Mich. 24+ 
of Be 3» But to argue the demarrer to trie the wa: 
K 4 lidity 
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validity of the arbitration ſo pleaded to avi ſur 
We: | | "x 


| Demand. 


Where there is a Demand of a thing to ben 
there the Demand muſt be a Legal Demand (thy 
ic muſt be made 1n ſuch manner as the Law requy 
otherwiſe he that made the Demand, can tak 
zdyvantage im Law upon this Demand. Hl 
Car. B.r. That is where the Law doth dirt «| 
mand to be made þy one perſon unto another , for th 
aoing whereif,, he that demands the thing to be dam, 
by Law take an advantage againſt the other perſn 
he not doing thereof , there it muſt be a Legal Wm. 
wand, i L | 

If there be no place expreſſed ina Dced, whet 


ire! 
700 
ati 
Y 7 
the 


xent for Land, or anominepene, Or any Other thi}. N. 
demandable ſhall be made, the Law doth then Wuyr, 
rect, that the Demand ſhall be made upon the Lulfed t 


ec. out of which the rent, or 7omine pane, or oſſto | 
thing demandable do iflue or go out of. - Hz]. 21, 
B. r. For that is the moſt proper place to make | 
a Demand, becauſe the rent and nomine pant} 
zake of the nature of the Land, out of which they iſſm 
the payties by their agreement may direct the Den 
to be made elſewhere 5 for modus & conventio vinalf 
Legem. i < 8 5 £, 
* A Demand of arent reſerved upon a Leaſe m lik 
of a Mcſſuage with Lands belonging to it, ought] M 
be made at the Mefluage becauſe the Mefuage Re 
the mott eminent part and place of the thing let, 
moſt notorious for the Leflce to take the beſt notÞDe 
of the Demand. 21. Car. B. rs For the hr” he 
EE: 0. S_. prejumg 
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ſumed to be more converſant there than in any other 
eTet if the Demand were made upon any part if the 
nd, and the Leſſor can prove that the Leſſee was there. 
4 took, notice of it, I ſuppoſe it is a good Demand : but 
he be not there when the Demand was made Q. then 
muſh 10 good Demand. 
Y The parties bringing of an Action of Debt for 
novices due ppon an Obligation, and the taking of a 
akeMireſs for ret by him unto whom the rent is due,js 
il. Food Demand in Law of the Debt due by the Ob- 
ation, and of the rent. Trin. 22. Car. B. r. 
r in the one caſe the money is demanded in Writ, aud 
the other tbe taking of the diſtreſs is a real, though a fi- 
t Demand of the duty due, for the which the diſtreſs is 
al Wn: 
ADemand in a precipe to recover Lands, ought to 
# more certain than a Demand in a Writ of Dowr. 
8. Nv. 1650. B.S. For Doweris one of the things 
red in Law, and the Demand in Dower is ſup- 
Lufſed to be made by 2 woman , who is wot preſums. 
ol to be conuſant of the Punctilio's of the Law. 


Declara H1U7. 


Kt, 

1 Plaintiff after Plea pleaded, oz befoze, after 

inalf ſecond Term ſþall not add a new count to 
Declaration, as in. Indebitatus aflumpſit, oz 

mike, upon pzetence of mending his Declaration. 

Il | Magiſtrum Liveſay, & alios &c. Paſc. 21. Car. 

age Reg. | | 

i" 

notÞ' Declaration may be againſt one that is in cuſtody 

balfthe Marſhal of this Court upon an information, 

ſun ER | although 
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although he do not appear toan Action. Hill 21, 
B.r. For hzs appearance is not neceſſary, becauſe, balffl, 4, 
3 cuſtody, it is as much as if be had appeared andy 
wen bail to the Afiion, or elſe committed for not givin, x 
bail. t 
The Plaintiff is not compellable to his Declax 
on; yet it it be not filed, and afterwards judgmah 
is given in the Cauſc for the Plaintiffupon demur 
upon default, or confeſſhon, the judgment is err 
ous for want of a Declaration. Hl/21. Car.B.r. 
befare it is filedit ts not upon record, and ſo therei 
Declaration to warrant the judgment. He is not coſe; 
table, becauſe the Law preſumes he will da.it becauiiÞfi 
the prejudice may befal him by the nat doing of it,aul Co 
Law will not do needleſs things. | 
If the Plaintiffs Attorney do file a Declartgh 
againſt the Defendant in the Kings Bench Office t 
Defendant is bound to take notice of the Declaulh 
on at his peril. 21. Car. B. r. And it is not iſh 
ſary for him to give a Copy of the Declaration 
Defendants Atturney, for he may take one out fl, 
Office , yet it is uſual ts give a Copy, and it is acaniy, . 
ed to be fairpraflicetodoit + and by ſome Ain 
] have heard it affirmed that it is neceſſary, 
ought to be done, otherwiſe it is irregular | 
ice. / | 
It an Information be upon a corrupt Cont 
made againſt the Statnte of 21 - Fac, made agi 
| uſury, he muſt expreſs in the Information, thatl 
Dctendaut corrupte agreavit, or elſe he mutt (hew! 

- the Contract was made pro wſtra, contrary 0p 
Statute, 21.Car.B.r. For be mnſt purſue the words) 
Statute, and thoſe words are the very foundation o 
which the Staiute deth enable the Plaintiff to buy 
Action. & | T - 
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)ne may not Declare againſt one that 15 not either 
hodia Mareſchalli, or that hath not filed his bail, 
at it not a priviledged perſon in this Court. 21. 
.B.r. For zo other watcs can any one be ſaid to be 
tin Court, andſo the Court bath #9 conuſance of 
matter. For if the Defendant be in a County 
|, or otber Priſon, the Plaintiff before he can De- 
| Fw him, muſt bring bim up, and turn him over 

1beas Corpus. 

here and how a Declaration may be amended, 
where not, vid. Amendment. 

"Wore be in cuſtody of the Mareſcal of this Court 
uh ſuit of 7. S. or have put in common bail in 
mW Court to the Action of T.S.any other perſon may 
ina Declaration againſt him, the ſame Term he 
committed, in cuſtody, or did put in Bail as a- 
laid. 21. Fog: B. r. For his being m cuſtody, or his 
jg in Bail do ſuppoſe him alwaies preſent in Court to 
per arty perſon, ſo that it 1s needleſs to take out any 
er proceſs to bring bim in to anſwer, but upon ſuch 
Klaration given nnto bim he muſt plea at his 


the Plaintiffs Atturney,deliver a Declaration to 
ADctendants Atturney, and after doth amend his 
Piration, and tenders another Copy to the Des 
lants Atturney, iz.” as he hath amended it; the 
F-ndants Atturney is not bound to receive it, ex- 
the Maſter of the Office do order him to receive 
Wr that the matter be moved in Court, and there- 
0 the Court do order him to receive it. Mich. 22. 
Bb. r. * For it may be inthe ſubſtance of a new De- 
ation, and may require a diferent Plea, which the 
Wer of the Office, or the Court my judge of, and not 


af Aturneys. 
Tye 
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be Plaintiff map amend his Declaratin 
matter of fozm,after a general iſſue pleaded h 
Ertry, without paying coſts,or grtuimg imparlnh; 
but if he mend in ſubſtance, to pay coſts o2 giv ; 
parlance at his elexion:byt ifye amend in ſybſ 
afrer a ſpecial 4 if3 pleaded, to pay coſis thi 
Le wewld give impariance. Per Magiftcum Ling 
& alios, Paſc. 21.Car. 2d1i. Reg. | 


The Plaintiff in this Court is not bound 
Law to Declare againſt the Defendant, withint 
Terms next after his appeaxance upon a Habey 
px in Court to the Plaintiffs Action 3 But the 
upon the Defendants motion doth uſually make 
Plaintiff declare his cauſe of Action before th 
there he not cauſe to give ſpecjal bail, that th 
the Plaintiff may he entarced to let the Defen 
Lo atlarg: upon common bail ; but if he d 
geclare againſt him in three Terms next 
the Plaintiff muſt then take common bail of li 
Mich. 22. Car. B.r. and Mich, 1650. B. $. Wm: 
zt ſhall be preſumed, if there bad been cauſe fuſ ' 
id the . Plaintiff would not have been ſo dilain{li 

bjs proceedings,and hefides the Defendants imprijaþ 
_ maadg longer by the Plaintiffs delay, and is conjin 
gble. 

A Declaration muſt be certain, and the Cout 
not to teke things i in it by implication ; and gl 
1. bz nat certain, the Defendant cannot mul 
dire&tanſwer unto it. Mich 22. Car. B. r. andl\Þþ 
24- Car. B.r. As he ought to do : for the Lay 
/ain dealing, ard allores not of ſuhiil and cara 
plc aanmpy. *  * thi 
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The Plainfiffis to enter his Declazation in the Of- 
,andall Copies which are made of it, and the re- 
W:dit ſclf of the Cauſe, ought to be direRed and 
rranted by It. 22, Car. B. r. For the entring 
i ;; there, purs it into ſafe hands, and makes it 
thentical, and it is the groundwork of the Cauſe de- 
Nie Bl: A Action upon the Cafe be brought upon an 
Mſumpfic, the Plaintiff muſt declare upon the whole 
zomiſe made,and not upon part of it, elſe the Plain- 
fupon the tryal will be Non-ſuit.Mich. 22. Car. 
inp. r. For the omitting of any part of the promiſe may 
ler the promiſe,and make the Caſe different for the truth 
nd reality of it,as it would bave bin if the whole promiſe 
id been truly ſet forth. 
Where the Plaintiff doth declare as Executor, or 
$ Adminiſtrator, he ought to ſet forth the Probate 
the Will, and the Letters of - Adminiſtration 
ranted unto him, in his Declaration, otherwiſe 
Declaration 1s not good, but the Detendant may 
cmurr upon it. Mzch. 22.Car.B.r, Fer without fſhewing 
« Wm, they do n0t entitle themſelves to the Action brought, 
1 er make themſelves perſons enabled by Law to bring the 
don 3 for it doth not appear to the Court that there was 
Jonuch a 1/311 made, or that there were ſuch Letters of Ad> 
onWinſtrat1on granted, or that the Plaintiffs are Executors, 
Adminiſtrators under which title they ſue. 
on It a Declaration be defective in matter of form 
Waly, and the Defendant doth take no exception 
Wanſt it, but pleads to iſſue, arid a verdict is there- 
poir found for the Plaintiff, the Defendant cannot 
terwards take advantage of this detect in the De- 
aFſaration, for the defect is helped by the verdict : but 
the Declaration be inſufficient in matter of ſub- 
{tance 
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Rance, the verdict will not help it, but the PlangWen 
may take the advantage of the inſuthcicncy ofit 
a verdict. Mich. 23. Car. B. r. For where it is dfij 
. In ſubſtance, there can be no good judgment given oft 


withſt anding theVerdi@ which only finds matters of jiſur. 


8x4 leaves the Law to the Court. 
All matters which do lye in the cogniſance off 


Court ought to be ſet forth certainly 1n a Declaring 
on;for the Court is to give judgment upon the plac 


ing, as it ſtands plain and clear before them; h 
it is not neceflary to ſet forth certainly mat 
of fat which are tryable by the Jury. Hzl.22 
B,r. 

It the Plaintiffs Attorney cannot f:nd the Dek 
dants Attorney to deliver a Declaration unto hi 
he may file the Declaration in the Office, and t 
ſhall be accounted a goed delivery of it 3 fo thai 
the Defendant do not plead according to the Ruliſ 


of the Court, judgment may be entred again lf, 


Paſc. 13. Car. B. r. For it is intended, that ttm" 
oHgbt to attendin theOffice,and there to inform them[t 

inthe proceedings of their Clyents Cauſes. Q. Wheth 
be canfind him. whether he muſt d:\tver the Declara 
unto bim ;, for the Courtbeld he need not, Lut Hodlld 
the Secondary held the contrary, and it is the comm 
prefice to deliver a Copy of the Declaration to the Di 
dants Attorney. 


A thing that is good and warrantable to be pſy 


ina Writ, is good and warrantable in a Da 
ration. Trim. 23. B. r. For the Declaration 1s grok 
ed upon, and warranted by ihe Writ, and the Mf 
«laration doth but ſet forth at large what is ſummarilyt 

preſſed in the Writ, 
It there be words in a Declaration which hav 
ſignit 
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linWonification, the words ſhall be adjudged to be void 
+ Words, and ſhall not hurt the Declaration, but the 
M-claration ſhall be taken, as if thoſe words were 
n itout of the Declaration. H/l.23.Car.B.r. Paſe. 24. 
in. Bur. If there be otber words ſufficient in the Declara+ 
mt make it a gaod Declaration. 
J a Dcclaration in Engliſh is not good,for all plea- 
lanſings in Law ought by the Statute co be in Latin, 
a[c.2 4+ Car. B. re 
: bf An 4dite querelz, and a Scire faczas, are in the 
Mure ofa Declaration, Paſc. 24-Car. Br. For they ds 
firth at large the cauſe of tbe Plaintiffs Aliion, as a 
xlaration doth. 
a Declarations which are grounded upon origi- 
a Writs, as all Declarations in the Court of Com- 
Wor Pleas are : if they be faulty, they cannot be a- 
ded, but Declarations grounded upon a Bill, as 
- Ric Declarations in the Court of the Kings Bench 
t bfſc}) are amendable it they be faulty. Paſc. 24. 
W'- B. r. For Declarations grounded upon Originals 
pf agree with the Originals \, andif they be faulty, it is 
ethrſÞ*nded that the Original upon which the Declaration is 
wited is alſo faulty,and ſo the Plaintiff mult purchaſe 
'w Original , but a Declaration in tbe Kings Bench is 
& grounded pon the Latitat or Bill of Middleſex, but 
Plaintiff declares at large, and as his Caſe requireths 
the Latitat or Billof Middleſex do ot ſet forth the 
We of Aclion as Originals do, but run generally for 8 
tndant to anſwer to a Treſpaſrzbut where ſpecial bail 
rom required, the old courſe of the Court is altered by 6 
nt expreſſing of the cauſe of Aftion in the Bill of 
ly adlelex or Latitat, ſince the Statute of 62. 
[ta Declaration be drawn in the Term, but is 
{ delivered to the Defendants Attorney that 
Jr T65rm, 


148 The Pradlical Regiſter; 0, 


Term, but is delivered unto him before the il: 
Effoine day, of the next Term after, this ſhall 
accounted for a Declaration of that Term whaſſ 
"was drawn, and not of that Term when it was: 
livered. The Eſfoine day is fometimes one day,ſouffh 
times two daies before the Retorn of the Writ, Mi 
which day, the party may come in, and make his 
culſe why he cannot appear preciſely upon that dy 
if he have any Legal excuſe ro make; and this is; 
led an Efloin. Trin. 24. Car.B.r. For bef re the Ell 
day, the Term as to ſuch purpoſes,is not ſaid to bebin 
« © For before that day, it cannot be known whether th Mc 
fendant will appear preciſely at the day of the Rem 
the Writ, or be Efſoined: | 
A Declaration may be filed in the Office, mu 
-years after it was firſt drawn: if it appear tht 
was only the Attorneys negleCt that it was upt 
led as it ought to have been.24.Car.B:r.1 9g.4pr.ib 
B. r. For the filing of it is nct if ihe eſſence of the I! 
 raiton 1 for it is a good Declaration to proceed #ponm 
owt the filing of it,and the filing of it is but to prevent 
praciice, and#o keep it upon Record to warrant tht 
 cEedrngs- | 
It bail be filed for the Defendant, the Plat 
may declare againli him,in any other matter bel 
the matter that is contained in the Writ brought! 
the Flaintiffagainſt the Defendant. Mich. 2.-Cari 
Becauſe the Writ runs generally only ts anſwer 
Plaintiff in a Plea of Treſpaſs, where ſpecial bat 
ot required, and doth not ſet forth the Aainre of 
' Acton. | x 
A Declaration delivered with Imparlance,or kgs 
is in thz language and meaning of Attorneys, lu 
-a Declaration that is delivered, with” leave - 3 
| | > 
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e Wſfcndant to emparle until the next Term. Hl. 
all $49, 12.Feb.B.S. The words by Li, b,d4n man Licen- 
haKſ intcrloquendi,which is as much as tobe licence,or 
rasre to erparle.or t» adviſe and ſpeak with his C lyent to 
ſou what be ſhould plead f'r —_— --. 
it, { When one is arretted by a Lztitat, or Bill of Mid- 
MisWeſex 011t of this Ceurt, he is not ſaid to be in 
t fliody of the Marſhal, until he hath put in bail - 
isY the Plaintifls Ation, and the bail be filed; or 
falſe be taken by the Writ, and committed to the 
benffuceſchal for want of bail : and if trom thattime, 
he fic Plaintiff do not declare againtt the D-fendant /# 
mY three whole Terms after, which he cannot be 
mpelled to do, then he muſt accept of common 
ui and diſcharge the former bail. 7 ri. 1650. B $; 
that the Court will preſume his cauſe of Action is but / mall, 
not -» hy nt ſpecial B al, becauſe be is ſo ſlack, in bis 
edin 
By Ghn Chief Jullice. Trin, 1658. Jt one do de- 
nuilſſcc upon an Obligation with a hic in Curia prolat? 
{WW do uot ſhew the Ob!'igation, this is not a good 
he jF&claration, and therefore afrer three Terms, the 
ndant if he be in Culodiz may go at large up- 
lain} Common bail 3 but the Defendant mutt pray 
cljer of it, elſe the Plaintiff is not bound to ſhew 


or The Plaintiffs Attorney is not bound to pive a 
wer py ct the Declaration againſt the Defendant, to 
| ET; Atturney. 13: Novem. 1650. B. $.- 
e of if the Defendants Atturney may take a Crpyof it out 
the Office, where the Declaration is filed, yet they 
ry uly do it , and it 3s accounted fair praflice 1g, 
s, luſt 
for tif | 
Dek h By 
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By Gly Chict Juſtice, Mich. 1658. Upon a motif 


in arreſt of judgment, a Declaration 1n a meer 40g 1 
on of Treſpalſs, quare vi & armis isnot good wid; 
quod cum, &c. becauſc there isno abſolute ain 1 
0g of the Treſpats but only by inference: but W;z 
Action upon the Caſe is good enough 3 the reaforifffþ 1þ 
becauſe in a Treſpals 7; & armis, a fine 15 to bep 

tothe King, by the party for breach of the peace,ufy, 
ticretore the treſpaſs muſt be politively averred lhe 
in the }atter caſc,dammages are only to be rccoveniſe c 
and the Defendant amerced. th 

Ic is not neccf{ary for the Plaintitts Atturney, $d 
{ct his hand unto the Declaration, wiich he dedinf; 
to the Defendants Attorney : but the Deftendantseori 
torncy mult receiveit without his hand ſt to iti 
he know him to be the Atturney in the Cauſe, ret 
Nower650.B.S. But if be doubt roheiber be be or w, i 
otherwiſe. 

It on-b2 in cuſtody of the Marſhal of this Coffk Ce 
any perſon muy put in a Declaration againſt himÞeci 
the 2cciaration fo put in 1sa good Declaration, pre! 
the party muſt plead unto it, although je be illepee 0 
in cuſtody, for the Court will not trouble themldend 
to enquire how the party came into Priſon. Mifant; 
1652. B.S. And being in cuſtody be is bound 10 ann the 
every ones ſuit. eſt « 

If a Friloner be brought into the Court ofFne 
Kings Bench by a Writ of Habeas Corpres to anihis 
Suite there depending againtt him, a tiranger caÞiy c: 
declare againtt him there upon the by, until hebFRulle 
cuitody of the Marſhal : but he that brougit Yin B, 
Priſoner thither, by the Habeas Corpus may declyl be 
againſt the Priſoner in Court, betore he 18 tul 
Over In culiody to the Marthal. Piſs. 1652 by. 
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only the very J/rit of Habeas Corpus, was to bring 
An i1to Cort to anſewer to the party 3 but a ſtranger ts the 
virit, ca170t take notice of his being in Court, but be 
irmſÞpy take notice when heis cuſtody,thongh it be at the ſuit 
ut Manother, and needs not ts take out proceſs agpinjt- him, 
onfih that is need leſse | 
en8 in che Caſe of Milner againſt Tems Sheriff of Ln- 
calls, Paſc. 1657. It was faid by the Court, That it one 
d, Wc bond to the Sheriff to appear at a day upon 
venſÞhc cauſe of Action, and doth not appear, the parcy 
t brought the Action cannot ſue theSherifts bond, 
Wl Declare againlt the party upon another cauſe of 
tion; but he may force him to appear at the day 
ording to the boad, without dcclaring againſt 
n;for betore bis appearance he 15 not bound to dc- 
re his cauſe of Action. 
Mlnthe Caſc of Cut/er and Cutler, Mich. 1658. It was 
(d by the Court, That where one may Declar: by 
Common Law, there he ſhall not declare upon 
xecial Cuſtom 3 becauſe the Common Law is to 
preferred, and therciore, if the Plaintitt do De- 
eotherwiſe, the Declaration 1s not good, if the 
mldiendant will demurr to it 3 but it he waive his 
Iantage, and plead to iflue, and a verdict is found 
arſe the Plaintiff, he: ſhall not move this matter in 
ſt of judgment. 
of 0nc 0ugit not to. declare againſt the Defendant 
n{wFhis Court, until his Bail be filed 3 for before he is 
clin ceftodia,as he is by his bail when bail is put in. 
1c beRolle Chief Juſtice. Paſe. 1652.B.S. That is, if be do 
plt Fin Bail 3 but if ot, but is trrned over to the Mare= 
dec! be may Declare againſt him 1n cultiodia, 
Will! | | 
2. by. 


L 2 Duty. 
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DPu'ye 


The words foris facerct may create a Duty.Hill, 
Car. B. r. For the party to whom a thing is forfeited lÞ | 
an intereſt in the thing forfeited, before he recovers 4 4 

Any thing that is known to be due by Law, alff; 
thereby recoverable,is a Duty before it is recoven 
becaule the party to whom it is due hath a pow 
recover it, from him from whomit is due. = 


Dammages. 


Dammages ought not to be given for thatmwliſ'® 
is not(at all) contained inthe Plaintiffs Declaraioffſ® © 
or for that which is immaterially alledged,or ag 3 
Law : but only for that which 15 materially alleqy | 


and ſet forth in the Declaration. Hill. 21. Car. 
23. Car-B.r. For the Law will not repair any onff. 
ſuch Dammages ane to him, as be complains nit for, i var 


L 


in ſuch manner as the Law direfis > for the Law dull, 
only ſhew every one what is bis right, but doth alſo} by 
out the way bow to recover ones right if it be d 
ed. | 
Where an Action upon the Caſe, and an Ad , 
of treſpals, are both founded upon one and the 
Dammage done to the Plaintiff, he may 
ver Dammages upon both the Actions. Hill... 
Car.'B. r. Becauſe the Aftions do not Differ nl, ; 
a atures. ED | Jout 
Whcre a treſpaſs for which an Action is brolf 
15-entire, and not ſ{cveral trefpaſſes, there ought 
to be ſeveral Dammages given againlt the D 
dant. Mich. 21. Car. B, yr, For tbe Treſpo1- 
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me, the Dammages growing thereupon ſhall not be 
jo be ſeveral Dammages, and ſo ought not to be di- 
'# 
\ Where one joynt Action of treſpals is brought for 
"Several treſpaſſes, and the treſpaſſes are found 
rally, the Dammages may be ſeveral ; for the 
mages are to be according to the finding of 
ſury': but if one Action of Treſpaſs be brought a- 
Wali three Treſpaſſers, and two of the Treſpaffers 
intt whom the ACtiou is brought be found guilty, 
|thethird is found not guilty, there the Damma- 
may notwithftanding be entire. Mich. 22. Car.B. r, 
the treſpaſs is but one joynt treſpaſs,though the Aion 
Wronght agaznſt divers perfons:But in the former Caſe, 
ht are ſeveral treſpaſſes feund ,- and ſo the Dam- 
ſie may be ſeveral, though the Aion be a Joynt 


"Wim, 


"Fan Action upon the Caſe, the Jury may find 
'ÞPammages, than the Plaintift layes1n his Decla- 
Won: but they cannot find more than 1s laid in the 
caration 3 if they do, jt is error. Mich. 22.Cay. B. 
For the Law preſumes, that the Plaintiff doth beſt 
mhow much he is damnified by the Defendant : and 
efore,though it may be, the Plaintiff will pretend be is 
edamnified then in truth be is; (axis eften done) yet 
all not be preſumed that the Plaintiff will ſay be is 
FDamnified by the Defendant,than in truth he is. And 
(gore for the Fury togive more Dammages than the 
. Sniff declares upon, would be unreaſonable, which the 

will not ſuffer. 
Double Dammages given for one and the ſame 
Fipals, are not well given. Mich. 22. Car. B.r. For 
has uſes $0 proportion the amends or ſatisfatiion for 
L 3 | an 
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an injury done, according to the loſs which the path 
whom the injury is done, doth receive by the jj 
ry, and the Jury ought to alter the Law by their, 

diet. 

Upon a judgment given upon a denumeran 
AGton of the Caſe.the Court isnot to affels theda 
mages, but the Jury.is todo it. Mich. 22. Cr. 

For the Conrt gives the judgment upon the matier in ly 
bet the Dammazes are to be given upon confileratin 

the matter of fatt, which is proper only for the Fury 

caire of , and 15 left to them to aſſeſs, as t) 'e Law Ira 

mined. 

Iran Aﬀze the Jury ache” to give Dimmy 
peuging the Suit, becauſe there is no remedy on 
rugaver the Dammages, (bccauſe there the Lanl 
cit recovered |butinat Fjectione fis 1m&,the poſſi 
on is only recovercd 3 but ſmall Danmages aretl 
given Poe. 2.2, Car. Be. * * 

-Bpon a demurrer to an evidence, Fi Court 
Gir: & the Jury, who ſhould have tryed the flac 
the.demurrer had not been, to find Dammages 
the Plaintift,. it upon arguing, «the: demurrer | 
Court thould givejudgment for him. Paſc+ 23:0 
Br. For the Fury may conſider of the matter in tact, wm 

ferld bave been tryed, if the evidence had not been' 
miurred unto, notwithit ending the demnrrery, which | 
concerns ihe matter in Law, and may. find Danny 
ppg... = 

Where Dammagesarc found ſcverally, the Pla fo ! 
riff may relinquiſh part of the Dammages, and-entiy do 
his judgement for the reft. Hall, 23. * Car. B.r-Mptfto 
where the Damm es are entir eche may Aa 1! wil LILY 
leave cf the Conrt. Palc, 24.Car.B.r. & 19. Ap-16 mmm. 
Þ: bane r the; cannot ve fo —_——y  roÞ0; Homer . Ina 
[2-3 | Fel 


* Ws, 
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The Jury ought ro find Dammages in a ſpecial 
W.:& found in an Action of Treſpaſs znd kje&- 
it: for until the Plaintiffs Title 1s found, which 
\Wrotdone by the {pecial verdict, the Plaintiff ſhall 
accounted a Treſpaſter againſt the Detendant; 
uſe the Defendant was in poſiefiion of the Land, 
. Min the Plaintift entred and made the Leaſe of 
lf Land. Paſc. 24. Car. B. r. For be that is in 
;niſfon of Land, bath , in preſumption of Law, title 
fit againlt all the world, until a better title is prov- 
Melior eft conditio pofſidentis, quam peten- 


l 


oF Adebt ſued for,doth appear certainly to the Court 

at it is, and if the Plaintiff recover, the Court 

thtax the Dammages, and not the Jury, becauſe 

Ys apparent, and there needs no'enquiry what it is. 

Wi in Actions upon the Caſe, where Dammages are 

certain, there it 15 left to the Jury to enquire of 
rt Þdto tax them. Trin. 24. Car-B.r. oo 

ae, WA Writ of Enquiry of Dammages in a Cauſe tryed 
the Marſhals Court , may be executed by the 
Wiges in the Court there. Trin. 24. Car. B. r» 
reaſon of the ſpecial priviledye of that Conrt, with- 
nite own jueriſeiction, and for the more quick diſpaich of 
"pe, 


þ aoreater Coſts may. be given in ſome Caſes, 
wngen the Damages laid in the Declaration. Triz- 
Car. B.r. For the Plaintiffs Declaration is on= 
for the Dammages due unto bim, by reaſon of the in- 
done bim by the Defendant .But the Coſts are given in 
. te Yet of the Plaintiffs expences in his Suit to recover the 
pmmiges, which may perchance be far mere than bis 
16-nnages ſuffered by the Defendant. 
Ina Replevin brought,and a ſpecial yerdi& there- 
L. 4 uPOR 


——\ 
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upon found,Cofts and D:mmages ſhall be given, 
—_ tide, according; a8ihe iflue ſhall be fourid wy 
he determination of the Matter in Law. 

Ita judgment be given upon a nib | dii:, in 
Action oi D: 5t brought in the Common Pleas, 
Court wil give Cotis and Dammag<cs, and ſo js iti 
{cd to be done i: 1nteriour Courts.7 rin. «24 Car, 
1: ir ſoin 113 FN al[0. rabn 

It entixe Dammages be given in an ation broyit 
for divers {everal things, whereas it 15 uot' poſliblaſſlc 
have Dammages tor tome ot them, the Dammy 
{thall b{ accountcd co be given tor thofe things a 
for w.':ch Danimagcs may be given, and the expr 
ting the other things ſhall be accounted idle &wi 
Trin. 24. Car-B.r. For 1be Law will not prcſumethe| 
ry to find impoſſible —_ though th ny ma) Jon 
find impertinencies. | 

ltan Action of Treſpaſs be brought, and thel 
fendant pleads, and the Plaintift' will not joynil 
with the Detendant, and he is non-ſuit for want 
joyning iflue and entring upon Record, he thall | 
the Dcrendant Coſts, for his falle vexation of him] 
theStat. of 4. Fac 3. And upon very good reaſon ; 
it ſhall be intended, that if he had had good cauſe 
Ci:1n againſt the Defendant. that be wen'd not hal 
come nonſult : ; but wouls hav _— to 4 tryal, whetby 

924 cauſe of. Ation,or nit. be 
- Butitthe iſſue be cntred,after one default made 107) 
the Plaintiff, the Dcfendant may make the _ 
cord: by Nifi prizs, and tiy it asitthe Plaintif 
proceeded of his own inclinations, and at his0 


" 


Colts, and ſuch yy is tard to be a "__ by 1 Lit 
vi/0. 


dar 
ood 


Wi 
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ren When a judgment 15 given by default inan Action 
I n&Dcbc, then the Court doth afſeſs the Dammages, 

id not the Jury. Mich. 1649. B. r. For there is no 
in Merried. Ly the Fury, and ſo they cannot aſſeſs Dam- 
s, thiWþ-res, 272d yet it: 25 not reaſon but that the Plaintiff 
is it Would bage his Dammages which arein effe confeſſed by - 
rb ePefendant, by ſnffering a judgment by defanlt to be 


inſt him. . 
row Itan Action of Treſpaſs be brought againſt divers 
liblferſons, and ſome of them plead to iſſue, and others : 
mo 007, and the Iffue is found for the. Plaintiff, and- 
5 ofÞunmages arc given as well againlt thoſe that joyn- 
xo not in the 1fſue,as againſt them that joyned 1n the'i 
& volfſue theſe Dammages are well given. Mich. 1649. - 
tbe 1" 5+ For the Treſpaſs is found, and that the Plaintiff 
erinſs damnified ſo much by reaſon thereof, and the Treſ=' 
B: being brought againſt divers ſhall be accompred a. 
he Diſpoſe «ore by them all, if it Le found againlt any one, 
rn i'#gh the reſt did not plead to iſſue 3 for it was their 
antWnfanults they ard it net,and the Law will the rather ac- 
11 oÞt them grailty.. 8 
win Dammages be aſſeſſed, and it is not expreſſed: 
;; Ftthey are aſſeſſed, pro Mifis & Cuſtagtis, this is 
2 of Froneous 3 forit doth not appear by the Record, 
av what the Daramages are afſeſicd as it ought to] 
br Hill. 1649. 31+ fan. B. S. For Records ought 
be certain and wot ambigu:us, whereby either” 
ade tCutrt may be inveigled of any party prejuediced there- 
MR 
it All Colts in Replevin and Avowry are given ex aſ- 
0Þp7P2rt;zm, (that is ) by the conſent of the Plain- 
y Þb it tacy are taxed for the Plaintiff, and of the De- 
Kant 1t they were taxed for the Defendant. By 
veward Clark. H511. 1649. 4+ Feb. B. $, Q- 


Wi It 
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If the Defendant, whoſe title 15 concerned, in li 
Ejedione firme, will not defend his title to the Laſh 
in qucſiion,and the verdict do paſs againſt the Plandif 
tiff, the cjector may releaſe the Dammages. I1. 4 
Hill. 164.9. B. $. For they ag properly belong to him 1; 
Law , and the Court will not tahe nitice of hi 
whoſe title is concerned, if he will not appear to defend: 1: 
Zt, 

One that ſucs in forma pauperis, if the Cauſe pſp 
again(t him, yet he thall pay no Coſts, if he weſt! 
admitted to {ue in forms parperis, in the ſuit whialiſjuc 
paſſeth againſt him, before the ſuit began : for it full 
be intended by: his admiſſion” to ſue in forme paupriſifio if 
before his ſuit commenced, that he was not ablet 
pay colts but.if he were admitted to ſue in 
pavperis, pendente lite, ( that is ) whillt the (uid 
pended, he ſhall pay coſts 3 for it may be he was 
tO pay colts when he began his ſuit, and coſts haveniſſait 


lation to the whole ſuit. See the Statute. 23. H.8cq(ſn 
15. By Rolle Chief Juſtice > who ſaid, Tt had ben 

( anciently) beld and ruled. 16. Nov. 1650. B, 

But Q. what Coſts, whether the Coſts of the whaleſul 
or. only with. relation from the time. he commence 
fait, to the time be was admitted to ſuein Forma pi 


r1S. 
. Ina Writ of Dowr, if the Plaintiff recover, ui 
yet doth not defare a Writ of enquiry of Damm | 
to recover the Datnmages, the Court may tax il 
Darmages, 5.Feb, 1650. B. S. To avoid charges, a 
this 1s in favour of Dowr. 

The Court may encreaſe the Dammages, wiidſſk 
are found by the Jury, upon a Writ of enquiyt 
Dammages, in an Action of Aſault, Battery Fi. 
Wound AC 
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Wounding if they fee cauſe, upon the view . of 
WF: party that was beaten 23d wounded. Trin. 
unW651. 5. 5. This was fone in the Caſe of Davis Plaine. 
18, 2nd the Lord Toliot Defendant 5 for of ſuch 8 
nff@utter of fact the Court is. as well able to judge as a 
alu, 4124 ſpall be judged to be as indifferent betwixt 

We partes 
The Court will not compel the party that is non- 
e nfffitin a Cauſc, to pay his Coſts upon the non-ſuit 3 
tifthe party wall not pay tnem when they are 
<Mzed;the Court will not ſuffer him to commence his . 
(Wit again until he have paid them. Paſe. I65 2. B,S- 
ml if they ſpould ſuffer it, this would encourage men 10 
Wexations. © | | 
Aiter judgment 15 given ina Cauſe depending in 
is5Court, the Court cannot make a Rule for the 
bW:yment of the Coſts which were expended in pro- 
Wating the ſuit. By Rolle Chief Fuftice. 1655. BS. 
«or ofter judgment the parties are out of Court, for 
en i Conſe 3s determined. Q. And he ought to do itof 
ſe, "and if be refuſe to d, the Court will grant an at- 
Kment. | 
Wo other Coſts or Dammages ſhall be given upon« 
covery, in an Action brought upon the Statute 
2, Ed. 6. for not (ſetting forth of Tythes, than: 
k Dammages which are expreſſed in the Statute, 
Wiich 1s treble dammages. 1655-B.S. Forthe courſe 
the Commen Law, in ſuch caſes is altercd by the 
utute, and it [all be intended , that the Plaintiff 
th better ſarisf aCizon thereby and the Statute is to be 
int Glyr Chief Fuſtice in a tryal 'at the Barr. 
' Fi. 1655. B. $. Between Wood and Funſten, If 
ue Action be brought for words ſpoken at three 
- CO ſeycral 
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ſeveral times, the Jury may give Dammages { 
the ſpeaking of them at one ot thoſe times ; { 
the Plaintift may have three ſeveral Actions (y 
them. | 


Deput ZETo 


The Common Law doth in many Caſes take notix 
of Deputies, bur it doth never take notice of undg 
Deputies. Trin. 23. Car. B. r. As cf the anti 
Sheriff, who is but the Sheriffs Deputy , ſub- Alma 
or Deputy- Almoner. For in many Caſes ., an Of 
may by Law make a Deputy \ but 4 Deputy hbathy 
power to depute another under him : for tbe ſm 
reaſon the Deputy of a Deputy might make al 
paty, & tic in intinitum3 which would be verym 
chievous. 

. The King by his ſpecial Commiſſion may mal 
Deputy Eſcheators, to finde an Othee , after th 
death of an Honourable Perſon. Paj+. 7 4. Carb - 
As of a Duke, Earl, Margweſs, Viſcount, Baron, 
Q. Whether in ſome ſpeciul Caſe he may nit'4Mfl 
afier the death of one that is not of the Nobility. | 
ſeems be may, and ihere is no prejudice to any byi 
ing it. | 


Defarult. 


Before a verdict is taken by Default, the Cryerq, 
the Court doth call the Defendant three times 3a x; 
then if the party do not appear, the Plaintiffs Coul 
ſe] doth pray the verdi& may be {o entred. Hill. 7 
B.r. He is called ibree times, to ſhew that the Law 
not do things raſk ly againſt any one, Lut with circa 


Fes | 
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tim, and with favenr (as much as may be without in- 
Wie) towards offenders. 


. - Debt: 


An Action of Debt doth lye againſt the Husband, 
goods which were delivered as fold unto the 
ife-becauſe the Law doth intend, that they were 
Woploycd and came to the uſe of the Husband. Hill. 
1.Car-B.r+ And the Husband and the Wife are but one 
Wlnin Law, and the Law intends that a man hath 
' Wegnernment of bis Wife, andthat the Wife doth not 
Why thing without the leave of her Husband, but by his 
» Wreion or licence, and for his good, though it too of= 
falls ct otherwiſe, to the great prejudice of tbe Hus- 
md. It was held quite contrary in a ſpecial verditt be- 
{rm Manby a#d Scot, lately argued Ly allthbe Fudges 
the Exchequer-Chamber : Ergo Q. 
WU lf there be an erroneous judgment given for the 
, kintiffin a perſonal Action in the Common Pleas, 
', Withereupon he brings an Action'of Debt againſt 
- WeDefendant upon the erroneous judgment in this 
' \Wourt,the Action will well lyc here, until the judg- 
nt in the Common Pleas be reverſed by a Writ of 
ror .21.Car.B.r. For an erroneous Tudgment is not 
ud bus voidable and till it is Legally made void,it fhall 
intended to be a good Fudgment. But when it is made 
ud by a Writ of Error,then thereis no ground to ſupport 
F* Atiion of Debt.ſo that then it cannot be maintained. | 
Fitonedo afſume upon a conſideration , moving A-"£30- 
gonT. 5. to perform a thing which concerns A. B. 
', $4 do not perfo: m it, 1.5. may bring, an Aion of,., ; 
F* Cale upon the Afſumplit againſt him, that did ſo 
une upon himſclt. Mich, 22. Car. B. re For the 
Acjion 
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Action is grounded upon the promiſe made, tol. S, y 
the conſideration moving from him, and ibe not perf, 
zng it t0 l. S, to whomit was made is a ſufficient buliſfen 
zo ground an Aftion. 

In ſome caſe, an Action of Debt will lye, tho 
there be no contract betwixt the party that by 
the Action, and him againſt whom the Adio 
brought. Mich. 22. Car. B.r. For there may be a day 
20.one without any contra@, viz. created by the Layyjiffiv. 
which an Attion will lye. 

An Action of Debt lies againſt a Sheriff form 
neys which he hath levied by vertuc of a Wit 
fieri facias, tor the party that did recover the wli 
Neys 3 for the Law doth create a privity by uf 
fierifacias, betwixt the Sheriff and the party that 
ed out the fieri facias. Mich. 22. Car.B.r. And the 
ny levied is the Plaintiffs due,which the Sheriff is tha 
Law topay him. 

Iftan Action of Debt be to be brought agaiu| 
Adminiſtrator for Rent which was due by the lan 

teſtate upon a Contract made betwixt him and if 
Intefiate in his life time;zthe Action mult be broyſs 
in the County where the Contract was made bi 

an Action of Debt be brought againſt an Admi b 
ſtrator, for Rent"duc for Lands, Ictt by the Plant 
to the Inteſtate, but growing due in the time of! 
Adminittrator, viz. tincethe Letters of Adminiljan £ 
tion were granted unto him, the Action mult F Ker 
brought in the County where the Lands doi 
for which the Renc- is due. Mich. 22. Car-bF 
For-in the former Caſe, the AiCtion is meerly brought * 
onthe Contratt made with the Inteftate ; but inthth 
Caſe it is browght in reſpe@ of the intereft which tht if! 
miniftr ator hath in theLanas out of which ihe Rent jy" 
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Ml An ſ:debitatus generally is not good to create a 
nbc, but there muſt be ſomething elſe made ap- 
Mr to the Court to makea Debt to be due to the 
ry that brings an Action of Debt, or elſe the A- 
Sion will not lyc 3 for he muſt ſhew for what he was 
Micbted, and for how much, ſo that the Court may 
Wjudge, whether the Debt for which he declares, 
Wy be lawfully ſued for in that Action. Mich. 22, 
W.. 3. r. For elſe to declare upon an Indebitatus af- 
nplit, r 20 more than if 1he parties declared upon a 
Mum pactum. 
An Action of Debt doth lie for a Councellor, or for 
9 Atturney for their Fees againſt the party that re- 
ined them, Mich. 22. Car. B.r. Q. Whether it lie for 
wncellor, for his Fee.is honorarium Quiddam, and 
SF! mercenarium, a Gratrity rather 1han Wages or 
Wy. By Rolle Chiet Jufiice. But if it be repon a ſpect- 
retainer, T conceive an Aiion will without all dombt lie 
ni} ; Conncelloy. 
Wan Action of Debt doth lic upon a perfect Con- 
Wt in Law betwixt the parties, and fo doth an 
onion upon the Caſe. 22. Car. B.r. Q. Which is 
uf tr 22at#rc, only lrke a Bill in Chancery , ſetting 
mF'® @ particular Caſe, and praying a general and an 
able remedy, where the Law gives not a particu- 
one. 
nitjAn Action of Debt brought againit an Executor, 
Rent grown due in the time of the Executor , 
pht to be brought in the detinet and debet, Fill. 
: Car. B. r. $0 then ſaid to be adjudged in Royton 
{Mees Caſe. But if the Aftion be brought for Rent 
In the life of the Teſtator, the Aion ought tobe 
wht in the detinet only 3 for then it cannot be ſaid it 
tiſegm"g to the Executor, becauſe it was cwing to the Te= 
| (ator 
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Teſt ator in his life time, but it may properly be ſaidyWll 
\ detainedfrom the executor, becauſe he is intiiled by|Wok 
to receive it > but if the rent grow due in the times WA 
Execator, then it may be ſaid to be both owing, ofÞ®P! 
#lſo deteined from him. Q. de hoc: and vide js 
raves. the! 
An Aion of Debt lies againſt the Mareſchal oi 
Kings Bench for ſuttcring a priſoner in execution ul 
g0 into the Country with a keeper, to return yfÞut 
certain day. Dyer. 278. un 
So 1s it upon any eſcape, againſt him,or avy op% 
Gaoler. I-Re2.12-Com. 36. 0 fl 
Where a certain ſum of money is to be paid wiſh 9 
an Obligation at ſeveral daies of paiment, expreſs, 
in the Condition of the Obligation , though /#: 
mony be not paid accordingly, yet an Adion tb 
Debt cannot be brought tor any part of this maiſÞ®; ! 
until all the days of payment expreſſed in the MF" * 
gation be paſt. Paſc. 24. Car. B. r. Becauſe ie. 
penalty of the Obligation , which is an entire thy ” 
and eannot be apporiioned, is to be recovered mhid ye 1 
not wholly due until the whole Condition be brig, 
-Which is not ſo until tbe party fail inthe laſt day of | lan 
ment. 20 d th 
But I take the Law to be otherwiſe in Caſed ub 
_ Obligation wich Condition, or in Caſe of a pal 
Bill, for it is a Rule in Law, That a penalty can": 
but once forfeited : and ic will not be denyed F'7 
but that upon the tirſt non-payment,there is abt reby 
of the Condition 3 Ergo, there is a forfeiture by gal 
one breach, of the whole Obligation - bat in Cal LE 
a lingle Bill, it is otherwiſe, cauſs patet. And my, 
take che intent ofthe books to be, which treatollÞ/ 
matter, | of E 
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Mifone deliver neceſfarjes to an Infant, viz.-meat, 
Mok, or cloaths, and he promile to pay for them, 
{$46ion of Debt will lie againtt the Infant ,upon.' 
gpromufe if he perform it not, but-to'this Action. 
2 4tatem is a goo] Plea, and the Plaintiff thall 
thereupon put to prove the particulars, 'and that' 
hy were neceſſary. But if the patty come to an. 
ont with. the Infant for what 5 duc unto him 
ofthe Infant, and: thereby doth Rate the ſum , 
eunto him , an Action of Debt doth not lie a-* 
it the Infant for the moneys ſtated to be due. 
0 the party upon this account, For the Infant can 
wy be prejudiced by ſuch a promiſe , if it be 
reed, 45 it muſt be upon the tryal, that the Infant 
If ; ſuch neceſſ aries, and that ibey were reaſonably worth 
00 rh to pay for them, and therefore it is bus 
nalfÞe- that he ſhornld be compelled to.pay for. them. Bus 
Offie the Infant and the party accompt the Infans 
yh # oper-reached in the account, and therefore the 
lll which protects Infants will not compel him to 
bidfbe Debt ſtated upon the accompt- Trin. 24. Car. 


of) [2 woman ſole be imdebted, and then take a hus- 
d, the Debt is now thereby become the Debt of 
» offfusband and of the wife 3 that is to ſay,the' wives 
 pelſper Debt, and the hasbands Debt in the right of 
canrifeand the wife ought to be ſued for this Debe 
4 otter with her husband, and if the husband dye, 
brefetby the Aion is abated, yet the wife may. be 
pytfÞ:gain for this Debt. Trin. 24. Care B.r. For the 
Calf of the bucbaud doth nos extiuguaſp the Debt, bud | 
RT... 
rofÞ Jidgement was Reverſed in this Court by a _ 
[of Error, becauſcit was given to tecover a Le< ' 


g1Q 
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g2Cy.Trin. 24. Car.B.r. For a Legacy is not recoulfiti 
at the Common Law, but in the Eccleſiaſtical Court offi 
the Chancery. p 
An Action of Debt doth not lic upona Judpmaſer 
given in this Court after the Record thereof is renftre 
ved by a Writ of Error out ot this Court into the; 
chequer Chamber.Trix. 23. Car. By. It is beld ol A 
wiſe at this day, becauſe the tranſcript ouly, and mh ( 
Ree wd it ſelf is removed. ap 
An Action of Debt doth not lie againſt anfx 'e 
tor which is grounded upon a ſimple contract nf; 4 
by the Teſtator. HIil:. 1649. Fan. 31. Br. Mi 
Becauſe the Exccutor is not privy to ſuch conf - 
and fo knows not how to plead to ſuch an AliOn 
or wage his Law ; but an Indebitatus aſſumplityſg; 
er. " 
An Action of Debt i lie againſt a GaolerShath 
ſuffering a Priſoner in Execution to eſcape, biiſſhv 
party at whoſe Suit the Priſoner was committe a 
Execution 3 for upon the eſcape the Law make 
Gaoler a Debtor tohim whole Priſoner is (uſt ih 
to c{cape. Trin. r650.B.r. I5. Funii. Or an Ailt i 
the Caſeto recover bis dammages ſuffered by the «ſc 
One may bring an Acioh of Debt foe Rent bo 
what County he pleaſeth, 9. Nov. 1650. Br Ibwil 
catfe it ſounds not in' the Realty. Q. tamaſj 
hoc. a 
Ifa judgement be given for the Plaintifl,! 
Aion of Debt in the Common Pleas , and lf he 
wards.the tranſcript of the Record is removed tor 
this Court by 2 Writ of Error, yet the Plaintilſſiog 
whom the Judgement was there given, MmayRr;B., 
an Action of Debt there, upon that Judgemeniupe, 
eauſe the Record ofthe judgment 1s not rem 
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1M only the tranſcript or Copy of it, ſo thatnotwith- 
tending the Writ of Error, and removing the tran- 
pt, they have the Record of the judgment there 
pl ground the Action upon : but if the Judgment be 
renrerſed 1n this Court upon the Writ ot Error, 
heli after the party proceed in the Common Pleas in 
| a action of Debt, the par ty againſt whom he thus 
wi oceeds, may bring his Auditz Qrerels tobe relicv- 
 Bagainft this Action. 3. Feb. I650. B. S. Foy by 
ExaBreverſal of Fudgement the ground of the ſecond AGji- 
t mall; deftroed,, a1 ſo the Defendant is wrong fullyyexed 
.r. Mich proſection, for which an Audita Querela doth 
[RG | 
AiOne may joyn two Debts due upon.two ſeveral 
lit ligations, from the ſame party in one Attion of 
bt. 6;Feb.1650-B.S. Aud declare in one Declaraii n 
oler Wuthe ſeveral Obligations. For there is no prejudice 
, Deo the Defendant by doing it, but rather a favour, int 
utter bins expences. TS | | 
KW Glyn Chic Juſtice. Tri. 1658. Where the Gaol- 
(ulWoth ſuffer a priſoner for Debt to eſcape volunta- 
y,and wiltully,there cannot be an Action brought 
eſcFin for the ſame Debt againti the priſoner 3; tor 
Rene the Gaoler is lyable tor the Debt. But it is 0- 
B.r. wiſe where the cfcape is ſuffered. by negligence. 
mea} | | 
 Ffonedodeliver goods toT, 5. to my uſe, if thew.r5- 
if Fj to whom they were delivered, do refuſe to de- 
1d ﬀrtherfi uneo me, T may cither have an Aion of ' 
yed toran Action of Accompt for them, againſt him 
intif bot they were delivered at my election. 22. Ap.," 
wy "Y'b:S. For the delivery of them to my uſe, auth veſt 
ns perry of them ts me. = 
2 . 
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Deeds, 


Such conſtruction ought to be made of a DH» 
that it may agree with the intent of the partig1 
the Deed, if their intent do not contradid the þ 
of Law. Hz. 22.Car.B. r- And that their intent ma) 
known by the Deed. 

A Deed of Indenture made betwixt two, ought 
be Sealed andDclivered by both parties to thelnk 
tures,otherwilſe it cannot be ſaid to be a Deedind 
ted. Trin. 23: Car. B. r. For though it becd, 
an indenture from the indenting of it, yet that indi 
doth ſunpoſe it to be made at leaft betwixt two parting 
en7bt 10 ſeal and deliver the ſeveral parts,or elſe itcan 
work as an indenture, though if but one part be ſul 
it may ſometimes work as a Deed-Poll 26 Larr the jaff 
that ſealed it. : | | .8 

It all the parts ofa Deed may by Law flandt 
*cther, no one part of that Deed ſhall be fo nh" 
preted as to make either the whole Deed or anylf”® * 
of it to be void. Paſe. 24. Car. B. r. Fit 
would be a comment to deſtroy the text, and notil 

lain tt. | | 
A Dced cannot be delivered as an efcrow tolÞ 
party himſelf, who is to take by the Dced. Tri. 
Car. Br. 1650. Trin. B. S. Foy the delery of if 
the party,wbo is to take by the Deed,makes it the pi 
Deed who delivered it, and ſo it muſt work, upon118f 
liverers of it. | | | 

If a Decd do ſay, This Indenture made, whettsY ;' 
the Deed is indented, yet it may be a-good Detvfſ: 
ſomeceffe&s,for it may work as a Deed-Poll, td 
it canuot work as an indenture. 
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fitdo not appear by the Fabrick of a Deed, that 
1dsdo paſs by the Decd, by way of Feofftinent 3 

Wie Land may pals by it by way of uſe if there be 
moderation, which 15 ſufficient in Law to raiſc 
W 7 expreſſcd in the Deed. For if a Deed can by 
Wi inftrudion of Law be conſixued to have any Legal 
ation, the Law will not make it #trerly void though 
qmnot operate as the Fabrich of the Deed purports 

| Fr 


2 
—— 
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Ejeciment. FA : as ; Fs - 


one ſeal a Leaſe of Ejectment to fry a title 4 
nd, it is not neceffary to give notice of the L 3 
Wing of this Leaſe unto him whole title is concern-,..* FH GX 


but it is ſufficient to give notice of the Leaſe to the 
Want or Undertenant of the Land in queſtion. Hf, 
8r.Þ. r. Foy the poſſeſſion of the Land is primarily in 

Min #n this Aion, and is to be recovered and not the 

, 7 the Land, which poſſeſſion dotb properly concern 
Tenant of the Land , be the title in whom it 

; though the title of the Land doth alſo come 
juetion and is tryed collatterally. But now bythe 

. ff ”ay of practice, it is not uſual to Seal any Leaſe 
jeciment at all in an Action of Treſpaſs and Ejedq- 
of but the Plaintiff that intends 10 try the nitle, de- 
10 Declaration to an Ejeftor of his own making, 
that Ejeftor ſends or delivers the Declaration to 
lenant 'in poſſeſſion, who gives mtice theresf to 
Liſſor, whoſe title is concerned to defend thetitle , 
hoſſ7 neither the Tenant in poſſeſſion, nor bis Leſſor 
afind the title , then the Ejetor will confeſs # 

" oy Fudg- 
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"Fudgement to the Plaintiff, and ſo the Tenant wil 
ſtripped out of paſſe eff on, but if they cr either of b 
W1ll refend tbe titic, thenitis uſual for them u 
the Conrt that *hey may bemade Ejector to defend 
tte, "which 1! be Court, will grant if they will Goh 
" a Entry, and Oufter, at thetryal, andfland m 
ty #10 tbe title ; and if at the tryal they 

then Fudgement to ve entred —_— #e Phi 
JeclOre 

If one do occupy the Lands in queſtion i In an] 
Con of Treſpaſs and Eje&timent, after the Ei 
ment Leaſe made to try the title of the Land is% 
ed , this is an Ejc&ment in. Law of the Land 
queſtion. Trin. 22. Car. B. r. For the kethig 
Þ (ſeſſion of the Lands againſt him to whom they an 
by the Leaſe doth amnent to an Entry pon my ove 
th uzh he to whom the Ejediment was made byul 
1Ke of Leaſe, nota, was: never. 21 poſfron ty 
bt. 

If there be two Ejeors made in an Foy 
Ries: one of them may be found guilty of 
Treſpaſs and. Eje&tment 3 and the other, as theqFiot 
May tall out, may be 2Cquitred. Trin., 22. 
B. r..\ And pong the Afttion is well brought, becauſel 
is a Tr eſp Ys 419 4 Ejeftnens found againſt one 4M th 
fenday Fe. | TH 
-- An Eiedtor i in Loa | isany perſon thar comes 
any parc ot the Land, ec. in. the EjeCtment Leak 
though ic be by, chance; and with no; intent to 
fturb the Leflee. of the poſicflion, next aftet 
Scaling and Dclivery. ofthe Eje&ment Leaſe 3iF 
ſuch an EjeQor is a good EjeQor,to bring au AU 
of ejeClione firme againſt, to try the title of the | 
Fo gueliion, Mah. 22; Car, Br. 1650, B. 8. Ani g 
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an conſider able prejudice to any perſon by having ſuch 
Geer 5 bat 3 is ſuffered for the more ſpeedy diſpatch 
Wujice. 

le that isto try a title of Land by an Adtion of 

Wiaſs and Ejectment,ought not to make an Eje- 

of his own againſt whom he may bring his A- 

nor co conſent, or agree with one to come up- 

the Land 1ct in the Ejectment Leaſe, with-an in- 

Wo make him an Ejector,and to bring his Action 

an Wink him. Mzch. 22. Car.B.r. For by that means the 

Wont 777 poſſe mm of the Land, was ef ter put outs of poſ* L 

sWBrby 8 Writ f habere tacias poſtefſiionem, withowt 

mticegtven ether to him or bis Leſſor of the Suit-But 

this 3s altered by the new way of pratice formerly 

ozed. Q. 7n which way there may prove the greater 
meniences. 

Mi every ejedtimme firme, the Plaintiff ought to ſet 

thin his Declaration, in what Pariſh the Lands 1n 


; Wiion do lye,that the verze may be from the place 
jllgſere the Lands do lic,and not from the body of the 
{ Finty, except it be when as the Lands in queſtion 
Wit lie in any Vill or Hamlet. Mich, 22. Car. B. re 

, (Wlica Conus, for in all ſuch cauſes, it is of neceſſity that 

Ml jury be of the body of the County, becauſe thrre is not 

te other more parncu/ar and certain place from whence 


Y'elue may come. 

one declare upon a Leaſe, in an ejedione firme, 

cal: that by vertue of that Leaſe, he was 1n poſſeſſion 

the Lands thereby let unto him, until that he was 

aed by the Defendant, it is ſuppoſed that the 

; Wor that made the Leaſe unto him,was alive at the 

Ie when he brought his Action. Mich. 22. Car.B.r. 

UF therwiſe the Leſſee might bave no cauſe of Afiionfor 

W oſe might p'ſibly be determined by the death of the 
l'0r, | | 


M 4 An 
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: An EjeFment or an Ouſter, is either an aug | 


A as when the Leſſee is aQually: put 
the Land let unto him, or elſe it is an Ejectmen 


tl. 


-implication of -Law; viz. 'where ſuch an a& is Ss 


by one which doth amount to -an Ej<&ment, 
though he do not really enter upon the Land lt | 


Guſtthe Leflor.Paſe. 25. Car..B. rf + 
- Anejeeone firme ought tobe brought fads ath 
thar.is certain, and not of an uncertain thing, } 


6 


23. Car. B.r. For iſ the thing be uncertain, tho 


riff cannot if the Plaintiff recover, know of what 


liver the poſſeſſion upon the Writ of babere tacias pu 


fionem ; and iconſequenily there ' can be no fri 
ow an Adion, which the Law doth alwaier Jah 
nepente 


_ If che Plaintiff in an ejecfione firme, do decar Wo 


a houſe lying in two Pariſhes, it the houſe doly 
either of the Pariſhes,and do.not Iye in bothofth 
yet is the Declaration good, Paſe. 230 Car,B. r. Fer 
wR—_— enough i init. Q. - 

- Although in an ejeczone firms there be 1 Ve 
and) a Judgement againlt the Plaintiff, yet thePla 
tiff may bring another Action of Tref paſs and Ex 


ment forthe Land. Trin. 23. Car, B. r. * He may 


divers, Actzons one - after another if © he pleaſe, fn 
Judgement in that Afiim is not final, for ith 
recover the .p[ſeſſion of the L,and, and is not likt 
Fxe,or a Writ of right, &c.. wherein the tle of 1bt 
br primeraly canterned. 


2: By-Rolle Chief Juttice, Itis doubtful white ur. 


ejeclione firme dolic de ano erofte, Trin. 2 3. Carik 
For the incertainty rf the word —_ A what # it, 
woes it doth contain. Q. 

ew a Leaſe of Ejectment to: try he title of 


| iy oF 


I'Y 
WM 
+ 4 
bo 
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ulſh the poſſeſſion of 7. S. be made to one, and after 


Leaſe 1s made, the Wife of I.S. or the ſegyant 


nn W815. do keep the poſſeſſion of the Land for I.S.and 


W 5. do after this occupy the Land, I. S. is an Eje>- 
Wor againſt whom an Action may be brought to try 


etitle of the-Land. Mich. 23. Car. B. r. Paſc. 24. 


K..3.r-- For I. 8. his occupation of the Land af 
rr the poſſeſſion of thereof kept by his wife or ſervant 


| t imply" that the poſſeſſion thereof was kept for 


ard by his .diredion , and they were but bis 
ruments, and were t0gain nothing by keeping the 


One who hath title tothe Land in queſtion in an 


hidione firme, may upon motion to the Court be 


ade a party to the Action, that he may thereby de+ 


me d his title, if he will confeſs the Leaſe, Entry, and 


Miter H:1.23.Car. B.S. Vid. ſupra. According to the 


m way of prafice. 


ori; If a Leaſe of Ejetment be made of a houſe and 


nds, occupied with it, to try the title of them, and 


[erhſic Wite of the occupyer of the houſe and land con» 
Plaſinuc 1n poſſeſſion of the houſe, after the Ejectment 


ale is made, ſhe is an Ejector, as to the houſe, but 
ot as to-the Lands. Paſe, 1652. For there may be di- 


fſſÞer Ejediments upon one Leaſe: 


He who is in any part of a Meſluage, viz. in the 


an, Stable, Stall, ec. after the Leaſe of Ejedtment 


aled and Delivered to try the title of the Mefluage, 


Fan Ejector for the whole Mefſuage. Paſe. 24. Car- 
r. For a M:ſſuage is an entire thins,*and is nat tobe 
knered per partes. | 
The preſent owner of the Land may conſent with 


eparty that claims the Land to make an Ejector 


Fry the title of it, ifit be not a plot betwixt him 
” and 
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and the Ejector. Mich. 24. Car. B. r. vi. 
ftrip the Tenant of the Land in poſſeſſion , ont of hy Mil 
poſer of tt > for the Law doth not counienan Wer 

rand. 
, It divers perſons come together upon the Landy 
queſtion, next after the Ejzc&ment Leaſe, to try tend 
title of the Land, is Scaled and , Dclivered ; it io. 
in the cledionof the Plaintiff that intends toy 
the title, to bring his Action againſt all of them, 
apainlt which of them he pleateth, 1650. B.S, fel 
if the Plaintiff bave right , they be all Treſpaſſyi, 
and it is no wrong to Lring the Aftion J ainjt ay 
ibem. | | 

Ita Leaſe of Ejzex&tment be made to one to trj1 

title of ahouſe,and the Leſſee to whom the Leal vi 
made, gointo the Entry of the houſe, to make hilffficd 
Entry by vertue of the Leafe, and one that is int 
houſe ſhut an inner door of the houſe, and. keep tide 
Leflee out of an itner room of the houſe ; this is noi; 
an Ejcctment, ror is that perſon ſuch an Ejedtot aff 
an Action may be brought againſt. Mich. 1650Bd 
For wben he'is entredin at tbe door of the houſe, bei 
poſſeſſion of the houſe, and is not Ejefted out of it, thoupſ 
be have not. poſſeſſion of the wbole houſe 3 for the EjdliWutn 
mcnt muſt be of the whele tbing for which the Adim iſe 
brought. | 7 

An ejefione firme doth not lic of a cloſe of land will 
out exprefiing either the name or the nature of th 
Land. Hill. 1649. 3c. Fan. B.S. Becawſe it is nit kn 
certainly what is meant by a Cloſe without ſme diſc 
tion of it, either by its name or nature. It was then ſa Wi 
an ejectione firme, doth lie of a Croft of Land, (:d QFſeir © 
for it was formerly doubted. ne 

If one ſeal a Leaſe of Ejectment, and do therewifme 
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Wagive his Leſſee poſſeſſion of the Lands let, and the 
« Weſec is not ejected at that time, the Lefſee may en- 
ur into the Lands again at another time by vertue 
Wikis former entry and poſſeſſion ; and if the Leſſee 
nethen EjeAcd, he may bring an Action of Treſpaſs 
ad Eje&ment upon this-Ejectment. Paſe.1650-B.S. 

i Wo. Maz:. | | Fo TRE 
An Ejedtione firme doth lye of a Cottage. Paſc. 
Ikso. 12. Mait. . For it is « word of a certane fig- 


! "711 = oe | FX 
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[nan Action upon the Statute of Hue and Cry 
viWrought by one Q/zver a Carrier againſt che Hun- 
 Woircd-'of F/allington in Surrey : Oliver who was 
Widbed, was admitted by: the Court to give Evi- 
Wence to the Jury to prove he was robbed, and the 
nice where. :- | 
I The Allegation of the Councel at the Bar, is no 
Binidence to the Jury, but the matter which: enſues 
iron this Allegation, to prove it is good Evidence 
pen a tryal at the Bar. Mich. 22. Car. B. r. For E- 
jelidtace to £ Futr y ought 10 Legiver upon the oaths of Wit- 
00 0ſheſſer, or #pon matters of Record, or by Deeds proved - 
Fd ber like authentical matter , but the allegation 
the Connſel is oftentimes but what they apprehend 
F \t to be oe for - the beſt Advantage of their 
nents Cauſe, and not according to the truth of the 
a Witneſſes who are to be made uſe of, to give 
0 Ufieir Teſtimony at a tryal at the Barr, ifby reaſon of 
neſs or otherwaies are- not able to travel and 
repmme to the tryal, may by order of the Court be ex- 
Ep amined 
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amined upon Oath touching their knowledge,inth 
Country where they livez and their Depoſitionsþ 
taken arcto be admitted to be read as Evidence totly 
' Fury at the trval. Mich. 22. Car. B. r. But oy. 
wife , this is wot. a«mitted to be- dene, becauſe it 
accompred the bejt and faireſt way to find out theta 
#0 examine them in Court before the Fuage before wha 
tbe 1tyal is, and in the pre ence of the Councel ou 
ACS. 

F D:politiozs taken in Chancery, may by order 
- the Court be read as Evidence to a Jury upon a try 
at the Bar by the Plaintiff.or the Defendant, or bot, 
1 the Depolitions were taken 1n the caule which] 
ro be tryed at the Bar, and between the ſame pattis 
that are Plaingitt and Defendant in the tryal. Mi. 
22,Car. B.r. And ſoit is of Bills, Anſi ”_ Replicatin, 
GC. in Chancery, . - 

But it the parties that Depoſed 3 in \ Chancery bel 
Ing at the time ot the tryal, they ought to-be cxamit 
ed ore ten#s 1a Court, and their Depoktions are 
in ſuch caſe to be made uſe of Paſc.1650, B,S.Forit 
reaſon aforeſaid. mi 

The admittance of one to bean Adminittrator ini ſ 
an *inferior Diocels, is a Bar againſt the perſon tht j 
doth fo admit him togive Evidenceat a tryal, thit 
the. Inteljate had not bona notabilia in divers Dioctl 
ſes at the time:of. his death. Mich. 22. Car. Br. Fl, 
ſuchEvidence would be cantrary to what he hath fo f 
merly admitted, aud ſo it would be 10. ſuffer the party! 
diſprove by otbers what be hath alread himſelf gra 

ed. 


The Court will not permit the Jury upon a tryil W 
at the Bar, to.;carry any Writings with them out d 


the. Court , 25 Evidence for them to. confi Heal 
| it 


” he-Counce], either by conteſſing; and avoiding it, 
"Wc by cncountring the Evidence given, wich giy= 


ig ſtronger Evidence and. of greater credit on theo- 
terfide, Mich. 22. Car. B. r. Which is upon the matter 
dial of the Euidence given on the other ſide to be true 
y proving tbe _— = 
Athing which is concluded in the Eccleſiaſtical 
ut which doth cencern Lands, 1s not to be given 
;Evdence to a Jury at a tryal: concerniny, thoſe 


” nds. Mich. 22.Car. B.r. For the Conrts: ef Common 
] 


ware not.to be guided by their. proceedings, nor are 
yo be urged to a Fury in Evidence 10 ſway their 
ſciences, | | + TS, 

A perſon that may be admitted as a Witnels, at a 


y malmay give words in Evidence to the Jury which 
"9 Wer: (poken to him by another perſon; who by the 
be” ls of the Court might. not be admitted as.a Wit- 


1 (Sat the tryal. Mich.22. Car.B.r. Forit is but mats 
re ref Evidence, and is left to the Jury how far they will 
oo ie crearh to ther, andit is lawful. for: one that is ad- 
nited as a Witneſs to give any bing in evidence wbich 
y concern the matter itt queſtion. 

tis rot of neceſlity that a Deed or a Record gt- 
ainEvidence to a Jury,be thewed in Court 3 but if 
beproved that there was ſuch a Deed, or ſuch a 
cord as are given in Evidence, it is ſufficient. Trim 
3. Car, B. r.. For @ Deed or a Record may be imbezled 


_ thi, and ſo not to be produced ; but 4 [zh a caſe the 
L W hy of the Record muſt be pruiually provid by 4 


$7558 
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euch as are under Seal, and have been proved in 
utt. Mich. 22. C #r.-B. r. For others are of a9 credit 
nd are 10 part of the Evidence which ibey are io confi» 


kr upon 
\Evidence given toa Jury, may be anſwercd by 


(54 
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true Copy thereof ſworn. unto by one which examingr 
who is likewiſe to give an- account when be deliver; hills 
Evidence whertthe Record is. +, ns 
- The. Judges of the Court cannot try a matter 
Fact in queftion, upon a Demurrer to an Eviden 
and therefore the Plaintiff and: the Defendant mulls 
agree upon it and confeſs it. Trin. 23. Car. B.r/hlfffur 
elſe tbe Conrt will not proceed 40 deliver their 
ons touching the matier in Law demurred tho? ; bunk 

if. the. matter of  fa& be: not agreed, there can hk 
Judgment given tn the cauſe, which way ſoever the mu 


% 


in Laws fall out to be. JN 

- Matter in Law ought not to be given-in Eviden 
af a tfyal, but only matter of Fact is to be given 
Evidence;and the matter in Law, if there be'x 
thatisdiſputable; is to be reſerved to be ſpokentoi 
Arreſt of Judgment, or are to be found ſpecial, 
Trin. 23. Car.B.r. For the Fury are ouly to try matiniſ: 

-Ita- Fem Covert acknowledgea thing at a 
which is for the preſent advantage of her Husvald 
bur is for her own future diſadvantage, yet this! 
good Evidence' toa Jury. Mich, 23. Car. B! 
Fer ber Husbands preſent advantage , is Heri ff 
fo, and is more locked upon than ber futare dil Uey, 
uu Eo Eo 

Nota : A Fem Covert ſhall not be admittedto! 
a Witneſs tor or againſt her Husband, and ſoit! 
reſolved in the Chequer Chamber in Sir Fames Ci 
| Calc. in Com Bs. on EET / RE 
[[76. "442 © The Defendants Councel ought to conclude 

way of anſwer to the Evidence that was given 
the Jury by the Plaintiffs-Councel. Paſe. 2 4+ Car-b4 
For if the Plaintiffs Councel doth begin the E decor 
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V8: resſon the Defendant ſhould ſpeak, in anſwer to that 
bW:idence, becauſe be 15 upon tbe defenſive part, andis to 
nananſwer t0 all that is ſaid againſt him in matter 
« fridence, but the Plaintiff's Councel after this, is td 
mu his Evidence to the Fury , which is no more, 
hon to put them 1n mind bow he bath proved bis 
il An ancient writing that 15 proved to have been 
amd among Deeds and Evidences of Land may be 
ieain Evidence to a Jury, although the executing 
fitcannot be proved. Mich. 24. Car. B.r. For 3t 
Wy bard to prove things that are very ancient, and 
end finding 3t 12 ſch 2 place, 3s a preſumption, that it was 
aimed as a thing of value and to be made uſe of, andit 
thft to the Fury what credit they will give toit accords 
iy to circatrm/t ances. 
WA writing that is permitted to be read, to prove 
{epart of an Evidence given to a Jury, may be read 
pprove any other part of the whole evidence to be 
Wien. Mich. 24. Car. B. r. For it is butto make tbe 
Me truth of the cauſe appear. 
50 Tithe Plaintiff or Detendant will give ſome part of 
Wnſwer in Chancery ir Evidence to a Jury, the 
5 Wort may order that the whole anſwer be read. 
1.2.4. Car. Br. That the Court and the Fury may the 
Wir confider what it makes 10 the Evidence, and it may 
fpart only be read, it may prove good Evidence for 
Mtarty, whereas the whole anſwer taken together may 
of againſt him, and ſo by reading of part the trath may 
We diſervered. | 
Je bl He that takes @ut a Copy of part of a Record, 47»-+ 
Fl of any Office, with intent to give the Copy in 
BP idence in a Jury, muſt take out ſo much of the 
denford. at leaſt, as doth any wayes concern the mat- 
| ter 
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tr in queſtion at the tryal, or elſe the Court willy 
ſuffer {uch Copy to be read in Evidence to the Jmi 
Paſc. 1650. 2. Maii. B.r. For if it be not ſo uf" 
out, it cannot beſworn to be «s true Copy of ſo much as 
tbe Record as concerns the matter in queſtion, whichy | 
fo be done before it cau be read 5 for the Record i 
be taken with relation had to each part of it arth 
ſtand together to make uþ the wholeRecord,and if aw 
be left out, a right Fudgement cannot be given upm 
Record. | od | 

' A tranſcript of a Recoxd which is in anothy 
Court, or an Enrolment of a Deed may be gim 
in Evidence to a Jury. Mzch. 1649. B. S.} 
they are things to be credited, being made by (þ 
eers of truſt, who ſhall not be preſumed to fd 
things. | | 
. -, Upon a tryal at the: Bar, the Councel of thatpy 
ty who doth begin to maintain the iflue, that 151 
be tryed whether it be the Councel of the Plaiuth 
or the Conngel of the Defendant ought to conclit 
the Evidence. Paſc. 1650. 1. Maii.B. $S, That is, 
ſum up his Evidence given ; but if be give new 
dence, the. other party bath liberty to anſwer it or enci 
ser it with otber Evidence. - | = 

It any one of the Jury that is {worn to try ti 

Iſtye, be deſired to give his- Teftimony concert 
ſome matter of Fad that lies in his particular kno | 
ledge, and concerns the matter in queſtion a5 bp 
dence, to his fellow Jurors,the Court will havelinſ 
examined openly in Court upon his Oath, toucunliy 
his knowledge therein, and he is not to deliver i 
Teſtimony in private unto his fellow Jurors. 310 
1650. Mich. B. S. For the Court and Countt 
both partr, are to boar the Evidence given of © 
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We as well as the Fury 1 that it may be anſwer- 
{ by the other party if need require » aud that tht 
wrt may diredt the Fury to find according to the 
vy F:1demce. Eng > Ne ne S > 
' Monrandum : At atryal at the Bar, between Bax- 
r and Foſter, concerning the title of Land, a Co. 
; WW of an inſcription upon a great ſtone in Londozxy 
W1:5admitted in Evidence to-prove a pedigree. Mich. 
656.B.8. 7 © Goto Ons 
6% caſe of Miller Plaintiff, and Collumbine De- 
eodant, upon a tryal af the. Bar, in an Action of 
Wircipas and Ejetment. It was ſaid by Rolle Chief 
; Wlice, That an Office which is found after the death 
Wh 01+ that died Seiſed of Capite Lands, in a Comuty 
brrcin the Lands found jn that Office, dy not lie, but in 
Whnither Coxnty, vtay notwithſtanding it was not found it 
in County where 1be Lands do lie, begiven in Evidence 
18 Jurythat 15 40 zry the title of th:iſe Lands, if there 
ar 8 ſpecial Livery granted unto the Heir of thoſe 
\ Wands. 1654. B., S. For this preſumes there was a 
Wha! direFiorz for. finding this Office in this extraor= 
i JINLIP OE Sg ode —_— 
ThePlaintiffor the Defendant may make an Afi- 
nitinthere own cauſe depending here, and it may 
"111d ; but it may not be admitted in Evidence of 
©tryal of the cauſe betwixt them. Mich. 1656-B.S, 
. TheJury may view Depolitions taken in Chance= 
felt they be.cxemplified under the great Seal, and 
8 may alſo have thera with them from the Bar,to 
acer of as part of the Evidence 3. but if they ,be 
« jF Zcmpliticd under the great Seal, they may only 
"(> upon them at the Bar, but not have them with 
4/0 out of the Court. 1655. B.S. For they. are 
af © anthentical of they be net exemplified under 
[| N ſeal 


' 
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4 : for the ſeal gives them the Teſtimony of the Coun": 
hancery it ſelf that ibey aretrue, but without exengſ"1 
catton,'bey paſs only upon the credit of the examintr nh + 
but an Officer in Court.. 
_ Tf onedo produce a Leaſe made upon an Out-lwlf 
ry, in Evidence to a Jury to prove a title 3 he ny 
allo produce the Out-lawry it (elf 3 for the Out-hy 
ry istheground of the Leaſe, and by conſequence: 
thetitle which js to be proved: but if he produced 
Leaſe to prove other matter,he needs not to ſhewt 
Out-Jawry,but may havethe Leaſe only readin I 
dence, but in both'caſes he muſt prove the Leal 
{o it is of an extent without ſhewing the Statute 
Judgment on which, the extent is grounded. Sokif* 
19 2 tryalat the Bar between Fobnſon aud Sym Wh 
PS F 
"In a tryal at. the Bar ina Treſpaſs and Ejednd{fſ® © 
een WlHomis and Scot, It was faid by of 
Chief Juſtice, That an critry in an Heralds Podk Wt h 
no. good Evidence, to prove a pedigree to prone" 
to be heir to the Land in queſtion; for they ar '*'< 
matters of Record. ſev 
bo Pl 
| ay, 
- If the Plaintiff doamend his Declaration it1 t ups 
time gfterit is delivercd to the Defendants Attunf”.. . 
or after it is filed in the Office in any thing thut here 
matter of ſubltance,the Defendant rnay by che kqp* ot 
of the Cour, Eraparle to the next Term after 9's v1 
the Declaration is ſo-amended, if the Plaintif anc 
not pay colts to the Defendant for his amenamg* ror 
but if the Defndant do accept of coſts of theP! nd inf 
tiff, then the Dckendant canuot Etmparle. Mid (to t 
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| Emparlance. 
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Br F or by ſuch amendment , it ſhall be ac- 
mpted as 4 new Declaration \ but if the Defendant 


mf, 


oe accept of cofts for ſuch amendment, it #* intended 
io be is ſatisfled for what he is prejrediced by 


e amendment , and th:refore it is reaſon he ſhould 
od to the Declaration ſo amended, and not Im 
=: 
lo what Term focver a Jeclaration comes in a- 
inft the Defendant, the Defendant may by the 
ksof the Court Emparle tothe next Term after, 
orehe can be compelled to plead. Mich. 22, Car. 
, Fir the Law doth not force anyone to do any thing 
bhand withoxt advice,bnt gives the party time to deli> 
atewhat to anſwer for himſelf. _. 

there the Defendants Caſe doth feces tate his to 
d a ſpecial Plea,and the matter is difficult which: 
mllfO be pleaded, 3 the Court upon a motion made to 
af ym them of it, will, if the Defendant defire it, 
nt him longer time to Emparle and put in his plea 
otherwiſe by the Rules of the Court he ought 
have, Hl. 22. Gar. B. r. But without a m9. 1:78 
ſlave of the Court be cannot take time #9 plea. b- 
ſerbe Cemrt 38 to Judge whether it be neciſſ-ry top, Wn” 
bo Plea, as requires longer time to confide-'f th 47 or- 
i, and ſhould it be otherwiſe, the Drfendant 
* wo. ſuch pretences delay the Fog With.wt 


2 


, 


Vil 


(4 
ils 
Pack 


Ro 


ft where the Plaintiff doth keep any "Deed or Writ-. 
, Rp or other thing from the Detendant, which doth 
,r "yg unto him, and whereby he is to, make his des; 
aft, and is. diſabled by the detaining thereof to 
$4 for his beſt advantage 3 the Court upon moti- 
pagdinformation thereof, will grant an, Impar- 
4.80 the Defendant, unti] the Plaintiff do deliver. 
G MN 2 it 


2 


- 
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1: unto him, and a convenient time after, till he of 
uUraw up his Plea. H*l/. 22: Cur. Br. For the Lang 
gre crery Defendant comvenient time to make bis bet i” 
fence, and in this caſe, if the Defengant be aelayu 
Ul le adjndged bis own fin'r. Js 
Upon a motion for an Emparlance in a caſc betyy 
Aire and Goodwin. Mith.1656.B-$-It was ſaid by 
Chief Juttice, That ita Clerk of this Court do(u#| 
nother, the Defendant canuot Emparle, but mf 
plead preſcntly, and fo it 15,if a Clerk of this Cour 
tued. he cannot Imparle,but mutt pl-ad preſent, 
Alſo in all caſes where the Plaintift in his D.cduff 
tion, or the Defendant in his Plea alledgethapif 
in Crria of the Deed or Adminiſtration.& 4, thert 
D fendant ſhall not be forced to plcad,nor thei 
tfto reply until he hath ſeen the Deed or other 
dence,and taken a Copy of it at his own coli 
p'cafeth. | 
Ii thc Plaintiftalter the vexre from the placen 
he hritlaid it, the Defendant may Emparle oF 
ncxt Term after. Trine23.Car.B.r.For thereby bem! 
f.rced to alter bis Plea, which may require tim! The 
ſider of. | 
 Ifthe Plaintiff do declare againſt the Drien anc 
Þut doth not proceed further thereupon lot! 
whole terms atter,theDetendant may Empareit 
next Term by the Rules of the Court. Hil/.23 Gr 
F. r by bis delay, be might think, the Plaintiff wu 
proceed and may be ibereby unprovided of a Plea: 
By G'zn Chick Juftice. Trin- 1656. BS: IncheF 
of Lcon.urd and Osbaljton. It was ſaid, That if ii 
t.udantin Aſlzu't and Batrery be Out-law, 
come in upon the Out-lawry, and the Plai 
clues 2gainit him, he ſhall not Emparte to 
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mw, but mult plead preſently and go to tryal that 
Win.For be bath delayed the Plaintiff already to miicl 
Winding otro the Out-larvry. | 
If the Plaintift amend his Declaration, and pay 
& to the Detendant,the Defendant may not Em- 
lc, but if the Plarncitt give the Detendant a new 
caration,. or doſo amend the old Declaration, 
tis upon the matter a new Dc<claration, then the 
fndant may Emparlc. Mich. 1654+. B. S. Cauſa 
WY as 
5) Chicf Juſtice, if the Plaintiffand the De- 
Wiaut have procceded fo tar, as to Iſſue in the 
Muſe, and after the Defendant do amend his Plea, 
W& Defendant ſhall pay the Plaintiff Colts, becauſe 
the amending of the Plea after Iſſue, the Plarntitf 
zybe put to extraordinary Charges in new draw- 
pup the Ifluc3 yet the Court will not grant an Eme 
tance unto him, although the Caule be not en- 
Wd in the Judges book fer tryal, if there be warn- 
ppven tothe Defendant of the tryal. 1655. B. $. 


eter Iſſue joyned, and warning given for @ tryal up= 
that ſwe, it 3s 200 Late to Imparle. = | 
The Court would nat grant the Defendant an Im- 
Flance, though he was ſucd uponan old Bond of 
38, years old, and could not (ee the Bond; but 
| him pray Oyer of it, and plead. In the Caſe of 
. Edward Fobnſon of the Ingex Temple. Poſe, 
| 56. B.S. For the praying Oyer is the proper Way to 
ea ſigbt of it, and to have a Copy of it, aud till be 
ie Oyer, if be pray it, be need not plead, and the anti- 
hf of the Bond is no cauſe rf Imparlance; 


N 3 F xecxjor. 
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Executor- 


If one be indebted to I. 8. in a certain ſum ofmy 
ny, and T. S.'makes his Will, and deviſeth 'this daÞe 
due unto him, unto A. B. and makes LL. his Exe89 
and dies 3 this debt deviſed unto 4. B. mult be nl! 
unto 7, L. the Executor,and not to A. B. the devifiſÞ®* 
Mich. 22. Car.B. r. - For the Executor and n«t the) 
#::ſie can give a ſufficient diſcharge for 1his del: andl 
Debt is part of the Teſt ators eſtate for which tbe Excy 
only is reſponſable. 

Tf a Seire facias, be brought againſt an Execut 
to ſhew cauſe why hc ſhould not'pay a debt unto 
Plaintiff recovercd againtt the Teliator;the Exec 
cannot plead fully Adminiftred, but he muſt pl 
that no goods of the Teſtator are cometo his hu 
whereby he might diſcharge the Debt. Mich. 1 
Car. B.r. For he may have fully Adminiſtred, andy 
liable in Law topay the Debt: demanded upon the Xi 
Facias, viz. when goods of the Teſtators ſhall afiern 
come to his hands. © 

An Executor which hath Adminiftred goods of tOf"” 
Te ſtator as. Exccutor, or that is Executor of hisoſ'? 
wrong, by diſpoſing of the goods of the part) 
ceaſed, without authority given unto him, cann 
waive a term of years for Land.&.of which thec 
gcaſcd dyed poſiciſced of. Mich, 12. Car. B.r. Fu An] 
bath charged himſelf to be anſw. able to all perſour capt. 
cerncd, as far as the deceaſed parties perſonal eſtate Wi 

amount anio. But if tbe term will not be Aſſets, | be 
waive the term. Tin. 24. Car. B. r, Forzt z5t0w | 
p je to accept it, 
An Executor of his own wrong, is not by 


— 
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zeable for more than the value of the goods of 
deceaſed doth amount unto,aud which did come 
qhis hands,and with which:he hath intermedled. 
mb. 23+ Car-B-r, Becauſe be is not impowered by Lav 
iecover any more of the eſtate, as an Executor authort> . 
er Why the probate of a Will is. | | | 
MWThe word Executor, 1s a word colle&ive, and 
h comprehend 1n ity the Executor of an Execu- 
1, np. Hil. 23- Car. B.r. For be is accountable for the 
ni Tfators goods , and is as it were bis Executor 


ſuch goods as remain unadminiſtred bythe firſt Exe- k 
o 


knExecutor may recover a duty which was due te 
}&1citator, although the Executor was not named 
the creation of that duty. Trixn.2 2. Car.B.r. For be 
ents the very perſon of the Teſtator, and the Teſt a- 
fate belongs to him. 
AnExecutor may be charged upon a Collateral 
wiſe made unto the party by the Teſtator, if the 
Winiſe was broken in the lite time of the Tettator, 

: not, Mich, 149. B. $. And I6. April. 1650. B. S. 
ry thebreach of the promiſe there accrued a duty ts 
fo whom: the promiſe was made from the Tiſtator, but © 

io on 10 18 75 broken it 33 n0 duty. 
ty 
ann 


hed 


Endiftment, 


7-1 AnEndictment that is framed upon a Statute, 

1; git to purſue the words of the Statute. Trix. 23. 

ie oe B. rv. For ſuch an Eudidment is founded upon the 

be nite only» and muſt not therefore ſwerve from it. 

, j|f The Juſtices of Aflize will ſtay the proceedings 
on an Endictment againſt a perſon for a thing 

; [{puc by him, during the time of war,and in relation 
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to the war. Trin. 23.Car.B.r. For Indidments ary | 
preferred againſt perſons that aft any thing in th 
eurbance of a peaceable and ſetled Government ; by 
tinie of War, there can be n0 ſuch ſetled peace and Gy 
ment. * | | D LEH 
* Tfany one be perjured in an Affidavit madeing 
Court of Record, touching any cauſe* depending 
*hat Court, an Indictment may be preferred agy 
kim,for this is perjury upon the Statute of '5, By 
29. Trin. 23. Car. B. r: | 
- An Indidtment of forcible Entry,doth not lie wu 
on the Statute of B. H. 6. againſt one for entringk 
Eibly intoa Copy-hold for fuch eftarcs are not my 
tioned: in the Statute of'8, FH. 6. nor are within 
equitie of that: Statute 3 but an Endictment doth] 
inſuch a Caſe, by the Statute of 2 x.' Facob, tj 
23, Car. B. r. For they are © mpriſed within that 
{KiFfe F , Eno 4 f #*: Ee” , 
Although exceptions te taken againſt the End 
ment, tothe intent:the Court ſhould: quath it, 
the Court will-grant time: to maintain the Endi 
ment unto the KingsCounecel,if they defire it. Hil 
Car. B.r. For the maintenance of Endiftmentrifþ 
the good of the Common wealth, and 1he King is prindÞ 
concerned init. © ke: LD 
Fhe Court doth not uſually quaſh Endictn 
for perjury, although rhe Endictments be faulty, 
will put the party toplead ro: the Endietment, MF: 
23. Car. b.r.' For perjury is counigd a great offence, 
#herefore the Court doth not favour ſuch off enters, ont 
the Endifiments be not geod, the parties Enditied oitor 
avoid them by pleading, and it is but ex gratia that Snds | 
Comri doth quaſh Endifiments, and they are nt bannMcrru 
«a it ex Othcia, -- - «x: 
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1 W4n Endi&ment ought to be more certain than 
zmon pleadings in Law need to be. Hill. 23. Car. 
Becauſe they are more panal aud ought to be morepre- 

ly anſwered wnte. ; 
kn Endiment ought to expreſs the year of our 
inaflordio which it was taken. Hl. 1649. 30. Fan-B.r.* 
inp Writ ought 2o'be certain in the time,as well as in other 
ohuters; 

i @ fan Endictment be drawn fo general and ſoun- 
main, that the party Endicted cannot tell how to 

ie.uke a certain au{wer unto it, fuch an Endictment 
vt good, but may be quaſhed, .Paſe. 24+ Car. B. r. 

Mr oberwiſe the Defendant would be enſnared there- 


[fa word be keft out in an Endidtment, which is 
only in matter of form, yet the Endidtment 1s 
0d, but if it be in matcer of ſfubttance it is not good. 
m24.Car.B.r. For it is the ſubftance of pleadings that 
Wu} regarded, though formality be uot to be neg- 
nd fone be Endicted for doing of any thing, for 
{ill Wiich be is not by the Law to be Endidcted for,as for 
5-6 cncloling of a Common, or ſome other Treſpas 
in which an Action at the Common Law is to be 
wht 3 ſuch an Endictment is not good, but may 
imFEquaſhed. Paſc. 24. Car. B.r. For Endictments are 
ty, &e preferred for Criminal and not for Civil mat- 
l,'11F'5 end then lthewiſe the Delinquent is liable to 
ct, of mice puniſhed fir one offence , which is againit 
'ordFipng Charta, 
ed oyifone do interrupt a long continued poſſeſſion of 
but Fids by an unlawtul means.,and the perion that is ſo 
Fcrupted of his poſſeflion, do regain his poſſeſſi- 
" OR 


o 
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on by unlawtul means alſo, yet an Endiqmenty 
forcible entry doth not lye againſt him for doin 
thereof, Mich. 24. Car.B.r. For the Law favours lay 
prſſeſions,and 4b not countenance the diſturbers of then, Mi 
and this but vim vi xepellere,which is not puniſhable | 
2n2ny Caſes. 

In moſt Caſes the Endi&ment for a Fa& done 
ought tobe laid in that County where that Fac wg 
done 3 for it ſhall be intended that there may thi 
bet eonuſance of the fact be had, and conſequent 
ly the faireſt tryal. But this holds not in all Caſs, 
Mich. 2.4. Car.B. r.' And Mach. 25. Of. 165 Min 
B.r. 
 Ifonebe Endicted at the Scfſions in London, ory 
any other County, and the party Endidted dot 


move the Endidment by a Certzorari into this Cour, Wy, 


and do not thereupon quaſh the Endictment,thepa: 
ty.that did remove it , ought by the Rules of th 
Court,totrythe Endictment at his own cok tit 
next Term atter that the Indictment is remord. 
For the removing of it is in favour if the Defendant,ul 
he ſhall not by reaſon thereof be ſuffered to ddyn 


put the proſecutor thereby to extraordinary charges. 1\Wyu; 


Nov. 1650. : | 
 Whenan Endidment is ſpecial, that is, when tv; 
grounded upon ſome ſpecial matter of fad; the Eh 
dence given-upon the tryal of this Endictment,mug 
prove this ſpecial matter, and maintain the Endit 
ment, but ifirbe a general Endi&tment, it is not k 
21.Careb.r, | ! 
An Endi&ment muſt be certain, that thepy | 
ty Endied may know how to plead £0 it, ſent 
traverſe, or elſe it is not good, but may be quiWi; 
ed, Hill. 21. Car, B, r. Becauſe there ca "ſi 
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y Tryal upon it, by reaſon f its incertainty." 

' nEndi&ment ought to be in Latin, or elle it is 
Wit good, but may be quaſhed, except itbe an En- 
i4ment taken before the Commiſſioners of Sewers, 


n Which may be in Engliſh. Hil. 21.Car. Ber. 


The Pariſh in which the fa& was done, for which" 
the party is EndiCted, ought to be named in the En- 
itment.2 1. Car. B.r That the party Endified may be 
te plainlier deſcribed.  - 

An Endictment doth lye againſt one that ſpeaketh 
j;phemotis words. 21. Car. B. r. It lay then at the 
(mmn Law,but now by a late AG,it lies only for ſpeaks 
wo ſome blaſphemous words named in that Aft. But 
) Whether it now lie at the Common: Law for ſpeaking 
m other blaſphemous words, not mentioned in the Sta- 
tte. I ſeems 7t doth not. | 

 Endictment for a nuſancedoth lic againſt the 
wet or proprietor of a Ship that is ſunk in a Ha- . 

{1 or Port. 21, Gar. B.r. For thereby the trade of 
ut lace, where the Haven or that Port is, is bindred, 

u atſo navigation ', whish is prejudicial to the 

immon wealth > for it is chiefly maintained by na- 

Itty, | 
- MW Endictment that is framed upon a Statute ought 

"Wopurſue the words of the Statute, or elſe it is not 
$20d.Mich. 22. Car. B. r. For the «ffence being made by 
WStatate, for which the party is Endifed, tt is reaſon 
«Statute ſhould be punitually recited,that it mayplain- 
Joffear that the offence of the party Endifted is within 
We Statute. + | 

Onethat is convicted upon an erroneous Endict- 
Wit cannot move after his Conviction to have the 
dicment quaſhed, but mutt bring his Writ of Er- 
\n 'Ftoreyerle the judgement given againſt him upon 

 * | | the 
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the Endictment. Mich. 22. Car,B. r. For after Judy. F 
ment it is 100 late, for an Endidiment is quaſhed for th MW 
inſufficiency init, or becauſe no good Judgement can kW 
given upon an erroneous Enditiment ; but if Fudgmenth Ml, 
given upon an erroneous Endiqment, itis good, till th 
reverſed by a Writ of Error. | H 

The Court will not quaſh an Endictment, that 
preferred tor the publick good, although it be ng 
a good Endiciment, but will put the party Endidt 
to traverle it, vr to plead unto it. Mich.22, (a, 

B. r. For it is by the favour of the Court, tuff, 
any Endiciment 1s quaſhed, for if the Court pleaſe, tyMyr; 
may force the the party totraverſe or plead to any Iv 
aitiment, be it good or bad, for it is no prejudice to th 
party Endided. 

An Endiqment removed by a Writ of Certina 
into this Court, may be ſent back again into gfe 
County or place, whence it was removed, there k 
cauſe to doit. Mich. 22.Car. B. r. That there mats 
tryal bad upon. it where 1t was firſt laid. 

Itan Action upon the Caſe be brought againſt og} 
for calling another Thief, and the Dcfendant do 
juſtifie the words,and upon the tryal it be foundlf; 
the Defendant, an Endidtment may be forthwitf; 
tramed againſt the Plaintiff to try him for the Feloy 
So it was done in Mich. 21. Kegis nunc, it the Ci; 
of one Perry, who was after executed at Tyburi 
Mich. 22. Car.,B.r. For the Felony appears tothe Ca 
by the Veraid found for the Def: ndanr. fie ( 

An Endictment doth lie againſt one that cheat wes. 
another at play with falſe Dice. Hz]. 22. Car ine, 
Or for any other way of cheating at play, or 0 F, 
wiſe 3 For cheating is a high Crime agoinft ſhe 

| ALI FN 
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11008 Wealth , as well as againſt the party cheat- 


: 1M an Endictment doth not lie for 5 private nuſance 
th My other 1ujuries, becauſe the nuſance or injury done, 
he Wrot made ad commune ncumentum, but ad priva= 

mand therefore an Action upon the Caſe doth ori- 
at's tye for the party that is damnitied by this nu- 
not Moce or injury. Hill. 22. Car.B.r. 11. Maii. 1651. 


In Enditments are to puniſh publik offences only, and 
Wine againift the publick peace , and not to puniſh 
waute Treſpaſſes, for which the Law groes particular 
luns. 

AnEndictment hes againſt one for aſſaulting and 
fopping of another in his paſſing in the High- 
Wiij. 22. Hill. Car. B.r, For it is a brcach of tbe pub- 

Ik PLaCE. | 

One that is Endicted for Felony, may have Councel 
W ned him to ſpeak for him. Paſc. 23. Car.B. r. Bus 
Wk Cormncel are only to ſpeak for him in matter of Law, 
aunot concerning matters of Fatt, for that doth depend 
Wh: proof of Witneſſes. | 
Although a Bill of Endictment be preferred to a 
di mand Jury upon Oath, yet they are not bound to 
wil nnd th Bill, if they find cauſe to the contrary, and 
lomo the other lide, although a Bill of Endictment be 
CY preferred unto them without Oath made. yet they 
uy my tind the Bill if they ſee cauſe. Paſe.23. Car. 
OGG Br, Bet it is not uſual to prefer a Bill unto them, be- 

jre Oath be firſt made inConrt, that the evidence they 
* metogive units the grand Enqueſt to prove the Bill 1s 
eD'Y ir#e, 
mJ Every Enditment ought to be preferred againſt 
| The party for ſume offence committed by hirn, either 
WY vunftthe Common Law, or againit ſome Statute. 
Trins« 
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Trin. '23. Car. B. r. And not for every ſlight miſh 


Meanour. 


There ought to be fifteen dayes between the oy | | 


ferring ofan Endidtment and the convicting they. 


ty Endided. Trin. 23. Car. B. r. Q. 1n what caſe, fy , 


1 concerve it bolds not in all. 


An Endi&ment lies againſt one that makes a fil? 


cath, inan anſwer to a Bill in Chancery, or in u 
Afhdavit made ina cauſe depending there, or inay 
other Court of Record, Trix. 23+ Car. B-r. But 
for what falſe oath made in an anſwer it lyetb , ſu 
it bath been held, that though the whole anſwer be w 


24 all points true, yet an Endifiment lies not, becauſe 


ſwers in the Chancery are drawn by councel, and wy; 


the party bimfelf,but Affidavits are intended to be drm 
#p by the parties that make them. - 

Where the party Endicted is Out--lawed upontl: 
Endickment,. the Court will not quaſh the Endit 
ment, although it be erroneous, but will force th 
party Out-lawed,to bring his writ of Error to revak 
the Out-lawry. For before the Out-lawry reverſed,th 


party Outlawed can bave no benefit of the L 2w.Mich2uMu 


Car. B.r. . 


_ An Endidment way be amended the ſame Temſiſes, 


it is brought into the Court by the Clerk of te 
| Peace, but the next Term after he cannot amenl 


it. Paſc. 24. Car. B.r. For though the Law will git py 
way as much as is requiſue for the maintaining of kiWul 


fi 


ditments \, becauſeit is intended they are preferred pu 


bono publico, yet it will not permit that the part) End 


cted ſhall be unneceſſarily delayed by the proſecutor, f'tr 
. Coming to a juſt vindication of himſelf for the Crime jp, 


which be ſtands Endicied. 


If only a word ef form be left out in an Enditt ſ 


men! 
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Mint, yet the Enditment is good, but if one word 
(fbltance be omitted, the whole Endictment is 
pre Mwpht. P aſc. 24+ Care B.r. For thowgh the Law dotl 
pa-W.crd form 372 the proceedings thereof, yet it is matter 
f ſubſtance that 3s chiefly aimed at in all proceed 


al \ Enditment of forcible entry , doth lye for 
1 a, Tenant for years , who 1s forcibly put out of 
ayWipofſefſion. By the Statute of £1. Fac. Paſe. 24+ 
10.3.1 But before that Statute no ſuch Endiftment 
J0 Wo he: 
i 1ponan Endictment preferred againſt one in the 
ea-Wines Bench, there doth iſſue out an Attatchmenc 
| vWoiclt the party Endicted, to force him to ap- 
amet to the Endictment. © Paſe. 1650. Maii B. 8. 
md 10 traverſe or plead to it, or to move #0 bave i» 


nth wed: 
Expoſitions 


1 Thebeſt Expoſition of the Statute Law, is to bs 
wby the conſulting with the makers of rhem, and 
* Winthey did in their times interprec them. Hill. 23+ 
ein. B r. For they knew beſt for what end they made the 
{ 0BWtutes, and rr mn rn r——— ——_—— 
neu Contemporaria expoſitio legis eft optima. 
| ol The word videlicet in a Dced,is put toexpound or 
" ErFiukeplain the premiſes of the Deed in which it is 
1 pie, and not to defiroy it or make it ambiguous; and 
Enierefore that which it brings in, ought not tobe 
f"FWitrary to it, for if it be, the videlicet 1s void. Paſc. 
nt |. Cor. B. And the Deed ſhall be taken as if it were 
ji out, | 
dit fall the words ofa Deed can and together with- 
ment out 
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Out any abſurdity, the Law will make ſach an by 
Poſition of them, that the whole Deed maybe gi 

in Law. Paſc. 24- Car. B. r: Becauſe the ſenſe of thi. 
parties to the Deed is collefied out of the whole Deed; li Wi 
res magis valcat quam pereat: | | 


Flelifies. 


An Action of Treſpaſs upon the Caſc,or an 44 
on of Treſpaſs vi & armis, may be brought, api, 
one that doth reſcue a Priſoner, at the EleQion of 

'the party who is damnihed by this reſcuous,? aſe 
Car. B. r. Yet the Fudgements are different in they 
Actions > for in Treſpaſs vi & armis,the judgementin 
red with 4 capiatur pro tine, for the diſturbance o 

| preblick =o by the Reſruons bt nt bare Aciton in j | 
Caſe, the judgement is entred, that the Defendant 1 
miſericordia. | 

Where one may bring an. Action of Wall, 

Trees cut down upon his Land, it is at his Elem, 
tobring an Aion of Walt, or e!fe an ActionotTi 
ver and Converlion for the Trees. For though uh, 
miſt for bis advantage to bring an Afion of Waft 3 il 
muy waive that advantage if bepleaſe, for none it} j 
diced thereby but himſelf. Mich. 24. Car. B. r. But 
he cannet bring. OSTT 77 

An Action upon the Caſe, or an Aﬀize, doth; 1.1 
gainſt him that:doth ſurcharge a Common, ati... 
Icion of him that is injured thereby. Mich. 19 
BS. For tt is all one wheiber the Plaintiff rec... 4 
thing for which he ſes, or dammages for his pj, 

" ſuffered by the loſs of it. | nt | 
It a Priſoner cſcape,that Jics in priſon uponal Yr 
ecution 3 an Action of Deb. lyes againſt the 6# ire, 


bg + wv” 
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What ſuffered this clcape, for the party art whole ſuic 
ole was in cxecutions for the whole debt and dam- 
Wgcs for which the pri:oner lay in execution, which 
W aſcertained by the judgement : bur ithe were noc 
Wociſoner in execution, and do make ancleape, it is 
icthe El.dtion of the party at whole ſuit he was a 
loner, cither to bring an Action upon the Cale.or 
 MAdtion of Debt againk the Gaoler for this elcapc, 

Wy 4Gion of Debt to dcelare againſt bim, as he did, or 
7þt have doze againjt the priſoner that eſ caped, in order 
receive this Debt : or an Afion up the Caſe,to recover 
but dammages be ſujt ains by the eſe ape ſuffered. Trin. 
650. 15. Funit. B. r. | 

If the Plaintiif amend his Declaration, it is at his 
"W:Ction, cither to pay the Defcnudant Colts for this 
Wocndment, or to give the Defendant an emparlance 
W thenext Term attcr the amendment ; and the 

fenJant cannot hinder this Election. 7. Feb. 
b5o. For the Defendant is at no prejudice by it 
tauſe be is recompenſed by the Cots, and therfire it 
 Wvreaſon that the Plaiziiff ſhon'd be delayed by an 

WW") arlance, 


Ejt-ple. 


«YA recital in an Obligation is an Eftople, againſt 
Fiich he that made the Obligation ſhall not be per- 
ted to plead any thing to che Contrary, if an Az 
Jon be brought againſt him upon chis Obligation. 
þ 624.Car.B. ”. For that were t2 contradidt his own 
md Deed, and the recital ſhall be intended to be true, 
nt ig be contradicted. ; - 

Ft one enter into 2n Obligation by the title of an 
ure, whercas in trath he is a Knight itan __ 
OQ $ 
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be brought againſ him upon this Obligation, and. 
15 named an Eſquire, he ſhall be Etiopped to fayinky 
Plea\that he was not an Eſquire,but a Knight, a 
time heentred into the Obligation, 1n abatement 
the Writ. Hil. 1649. B. S. For conſiat de perſiy 
that be was by bis own admiſſion the ſame perſon than 
tred into the Obligation; and 4id then admit the tit 
Eſquire to be his tae addition, and infijted nit 4 
that he was a Knight. . ; 
Where one hath liberty by Law, to conk(5 and 
void the matter which the Plaintiff doth ſet fort 
his Declaration againſt him, there he cannot he 
ſtopped to plead ſuch matter for his detence. 2g.} 
1649. Hill. B.S. For this were to deprive bimfran! 
. benefit of the Law. 


 Extinguiſhment. 


If one have uſcd to hold a Court by culton ( 
by Law hc may)if he do afterwards purchaleLett 
Patents, to enable him to hold this Court 3 he hi 
thereby extinguiſhed the Cuſtom, and mult wii 
hold the Court by vertue of his Lecters Pateaiſene 
Mich. 2.4.Car. B. r. For the party bath thereby yi 
ed the Cuſtom, and bath made EleGion to hl 
Court by another Authority, and both Authoritin ol 
not ſtand together. 


Errgr. 


The want of a Bill, in the Kings Ben 
Error, although the Plea- Roll contains a Decla: 
on;becauſe the Bill is the Original Proceſs therefrin 
it there be a Bill, aid the D<tcndant plead not "Why, . 

Wt 
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lr afecr, yet all the continuances are enfred upon 


4 
thi! 


Bill, and when the Dcfendanc pleads, then the 
ration iS entred upon the Plea-Roll thus. Er mo= 
ubunc diem, ſcilicet diem, &c. iſto eadem Termino, 
wen diem, dicius Defendens habuit licentiam ad 
in predict anterloguendi,& bine ad reſpondend' & 9. 
fa Writ of Error be brought to reverſea Judge- 
it,and afcerwazds this Writ of Error is diſcon- 
wd for want of profecution of the party 3 yet 
gution cannot be had upon the jndgment, until 
$diſcontinuance of the Writ of Error be certified 
nthe Court where the Writ of Error is diſconti- 
lunto the Court where the judgment was given: 
far. B.r. For before ſuth certificate, the Court where 
julgement was given, cannot take notice of the aiſ- 
tuance of the Writ of Error, and before tt be either 
minued,or the j#dgment affirmed,here execution can 
Ir taken ot. 
A Writ of Error lies in the Kings Bench, to re- 
zjudgment given in Tre/and,in the Kings Bench 
K 27 H. 7+ 33+ | 
IWrit of Error out of the Chancery lies upon a 
Enent in molt Caſes given in this Court, in the 
lequer Chamber, before the Judges of the Com- 
{Pleas and Barons of the Exchequer, by the Sta» 
627 ElizÞ8.31 Eliz. 1. | 
te aſſignment of the General Error upona Writ 
or brought, is to fay, that the Declaration 
inlufficieut,and that judgement was given tor the 
tiff, whereas it ought to have been given te the 
:ndant, and ſuch hike general marters, with- 
lledging any particular colourable matter of 
fin the judgment. 2 1. Car. B.r. Tct this is uſ12!- 
My and the Errors inſifted upon not fhewn —_ 
| zZ a] its 
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after the Record be opened in Conrt, and furtber . 
ven to ſpeak, to it. d 

A Writ of Error doth lie for one that is comming 

by a Juſtice ot the Peace, tor a forcible entry © 
nutted by him. Trin. 22. Car. B.r. For the 
mitment is grounded upon a Fudgment given by th | 
ſtice againſt the party committcd, and he may briy 
Writ of Error to reverſe this Judgment, that he my 
gain bis liberty. 

All parties are grieved by an erroncous July 
ment, may joyn in a Writ of Error to reverkeif 
judgment; for this ftands with juſtice : butpe 
that are not damnihed by it, cannot joyn with ot 
that are damnihed by it, to reverſe jt. Mich. 210 
B. r. For tbe Law will nat favour any to ſue who bad, 
cauſe, tor are concerned. L 

The Bail cannot joyn with the Principal ina 
of Error, to reverſe a judgment given again. 
Principal. 22. Car. B.r. For the principal nf 
verſe the Judgement alone if it be erroneous, lf 
it was only gives againſt him , and not aganf 
Bail : except a Scite facias -be bLrounht againf 
Bail upon the judgment, and judgment be given 
the Bail upon that Scare facias. for then he is grinal 
the firſt judgment. 

Errors to a judgment ought to be afligned whhr. : 
the Record. 22.Car.B.r. That they my appear f 
Court, who are to judge of them. 

No perſon ſhall be compelled to bring a Red 
51to the Court, to make an Error in another Re 
Mich. 32. Car-Ber. For the Law doth favour milf 
of Record, and will affirm them raiber tban ( 
tbene, witheut apparent and Legal cauſe ſhewi # 
£0787 279+ | 
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Ifa Judgment given in an inferiour Court be en- 
{in this manner, zdeo confideratum eft, and the 

iN urds per carriam, are omitted, as they ovght not to 
the judgment iserroneons : but if a judgment gi- 

Win a ſuperior Court, 272. in any of the Courts at 
tminſter be entred, and the words per cariam are 

/Wicted, yet the judgment is erroneous. Mich. 22.Car. 
7. For inferior Courts are tied to obſerve their ancient 

s of proceedings, and not tovary from them ; but 
ſuperior Courts bave more liberty to vary in ſome caſes. 
Wc that hath obtained a judgment, it he fhnd that 
$ Erroneous, may move the Court to have it re- 
{ed for his own diſpatch 3 which the Court will do 
Whcn they are fatished what the Error is. Mich. 22+ 
Br. For all ſuch a judgment is reverſed, the Plain- 
Fcanmot bring a new Action for the ſame Cauſe for 
hich that judgment was given : for if he ſhruld, the © 
fendant may plead the judgment in Bar of his ſecond 
Gon 
If the DefenJant, after judgment given againſt « - 

"do bring a Writ of Error to reverſe the judge- 
nt, but doth not certifie the Record into this 
urt by the Return of his Writ,the Court will grant 

> Wit the Defendant may have execution upon the 

Fegment. Mich.22.Car.B.r. For though the Law doth 
favour unneceſſary delayes in the proceedings thereof. 
It a judgment be given in any of the Cinque Ports, 
lhe Detendant will bring a Writ of Error to re- 
File it. he muſt bring his Writ of Error before the 
Farden and Conſtable of Dover, and not in this 
urt. Mich. 22. Car.B.r. This 1s one of the Priviledges 
$t belong to thoſe that (inhabit wi. bin any of the 

1 Jqne Ports,or members thereof wot 19 beſued cn! of their 

precincts, 
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If an erroneous judgment be given in anyd4 
Sheriffs Courts of the City of London, the Writ; 
Error to reverſe this judgment, muſt be brought of 
the Court of Huſtings before the Lord Major, gl, 
22. Car. B. r. For that is theſuperivur Court in reſplilhhh, | 
the Sberiffs Courts. " 

A Writ of Error that is brought in theParliamadlfz, 
is made retornable immediately. Paſc. 2 3.Car, 3 
Becauſe that Court during the Seſſion of it, ſit eominul 
and bath no vacation,and it is fon, the honour if thatl 

| Court to be immediately attended, that they may di 
ſpeedter juſtice, | 

A Writ of Error to reverſe a jadgment,ought u 
to be brought before the judgment is ſigned. 
23. Car. For before it is ſgned it 1s ns judgement, all 
the Writ of Error runs thus, S1 judicium fit redditmiifh, 
Tet 2t is uſua] to do it in inferiour Courts,to prevent 
eution, which they will preſently take cat uponthejueih 
qnent enired, Do 

.Q. Whether the Heir may bring a Writ of Ermn,t 
reverſe an erroneous Judgment given in a perniMW'ect 
Acton againſt his anceſtor, which Judgment doth cuff 
the Lands of the Heir, Trin. 23. Car, B, r. 
ſeems he may , becauſe he may be prejudiced by 
1udgment,' : | 
He that bringsa Writ of Error to reverſea Ju 
ment in ſome Actions, ought by the Statuce to pi 
in good Surcties to pay the Debt recovered, ſhi. 
the charges of the Judgment, and thoſe that (hallq, 
cauſed by bringing the Writ of Errox in Cale tk 
Judgment ſhall be affirmed and not reverſed up 
the Writ of Error. Trin. 23. Car. B.r. For it" 

ſon the party ſhould have rccompence for bis cauſleſs oexa. 
on and delay. TH 


wid 


| 
it 
I 
Rl 
jel 


ment; 
; 


when.a Writ of Error is brought to reverſe a 
-ment,the party that brings the Writ mult cauſe 
Roll, where the Judgment is entred to-be mark- 


| whereby the other party may take notice upon, 
» Record, that the Writ of Error is brought 3. 


1d this marking of the Roll is a Syperſedeas in it (elf; 
hinder Execution to be taken our upon the: Judg= 
ent, but if the Roll be not marked, Execurion-may 
taken out upon the Judgment, notwithſtanding 
e Writ of Error 3 but it Execution be taken out, 
ter it is marked,the party grieved may have a; S$u— 
ſedear, quia  erronice emanavit, to make void -the: 
xecution. Mich. 23. Car. B.r. But. nory the praftice, 
1 ſhew the Writ to the Plaintiffs Attorney under 


al. ond that is a Superledeas after allowance,” and 


"117/008 om 
Itisnot uſual for the Court of Common. Pleas,up- 
nu certiorarz,' directed to them upon a Writ of Er- 
xr brought to reverſe a Judgment given, in- that 
cart to Cextifie the Record into this Court- 3 to 
atiie the Original Writ, upon which the Action 
$5 commenced there, for that Writ 15-to,xemain 
Iththe Caeſtos.brevinm of that Court, to warrant the 
le bringing of the Action, and all the proceedings 
lereupon. Mich, 23. Car.B.r. 


TJ AWritof Error is not to be brought in Parlia- 


tent to. reverſe a Judgment given in the Common 


) © Wees, but the Writ of Error ought to be brought 


the Court of the Kings Bench. Hill. 23. Gar. 


© WF". Being the ſupreme Court next under the Parlia- 


""Y The Chief. Juſtice only, if there be any, and ifnot, 

"PF <dclittJudge, and not any other of the Judges of 
F* Court ought to allowa Writ of Error that i $ 
© 4 broug h. : 


the Accompliſhyd Atturney. : TIg9 | 


- 
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brought. Hill. 23. Car. ' B.y. Becanſe it is to coerthn Ml 


1udoment,whichis a matter of a high nature,andin 
nounced bythe Chief Fuftice, or eldeft Jndge,though yi 
1he conſent and aſſiſt ance of ibe other Judges, and iff 
King dive@ls bis Writs to the thief minijters of Taſtjuiffie 
that place 'whither the Writs are direcied. wer! 
Ita. Judgment given in this Court be erroneowiff;j, 
mztter of Fact only;and not in matter in Lawa Wi 
of Error may be breught, in this Court where tf 
Judgment was giventoreverſe it 3 and it js not ne 
ccfary tO bring a Writ of Error mn Parliament;h 
if the Judgment beerroneous in matter inLaw, t 
a WrirofError cannot be brought in this Court 
revenleir: Paſe. 2 4 Car. B.r. I650.B.S;. For Err 
Fad is:7##t theerror of the Fudges, and therefore the 
verſing of a Judgment given by them which 15 only 
nec 34 mitter of fat, is not the reverſing that « 
Friighent, but it if otherwiſe if the Fudgment wit 
roncots in matier inLaw; and they cannot reverſeil 
ow Fhdgments, becauſe every act of # Court which 
»al aHal erroneous, if to be reverſed by a higher auth 
and not the ſame. | 91 
A Writ of Diminution in a Writ of Error, ovy! 
not tobe granted to be direfted toan inferiorCou 
Trin.24.Car.B.r. For it ſhall be intended that the why 
Reenyd was at firſt rectified. | 
'Tfhethat doth bring a' Writ of Error,do diſconi: 
nue his Wrir, before the Detendant in the Writ 
Errorido plead unto it'; he may have a new Wrlt 
Error;but it he diſcontinue his Writ, -after the Vie 
fendant hath pleaded in 7nilo oft erratrem to it,hecay” 
NOT have a new Writ-Mich. 1 649. B.S. For then the , | 
fendant hath joyned Titre upon the Writ hyeught, hut wh: 
fere be bath pleaded be. may, for the bringing of = | 
| "| 


» 
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wg OH! is but the abatement of his own former Writ, aud' 
wayes prejudicial to tbe Defendant. | 
M-1f by any poſlibility: there may be ſappoſed tobe 
rior in the Record, any perſon that may be damni- 
1 by this exror may bring a Writ of Error to re- 
jerſe it, Hill. 164.9. B.S. For although be be not named. 
Wjert) tothe Record, yet the Law hath made him a par- 
Wito it, by ſrbjecting him to dammage by it, and it is 
therefore reaſon he ſhould be permitted to uſe all lawful 
non to'defend bimſelf from it. | 
A Judgment may be an erroneous Judgment, al- 
jough it'be not given for the Plaintiff, bat the Dee 
kndant is thereby acquitted 3 for it may be erroneous 
Withe entry ofit,for-it may be it is entred with a Ca- 
fulor againſt the Plaintiff, whereas it ought to be in 
Miſcricerdia pro falſo Clamore. Hill. 1 64.9,B.S. Et e con- 
r ffs. Whether in ſucb caſe the Plaintiff may bring a 
Write Error. | 
"AWrit of Error 15 not like another Writ, for a 
Nicof Error: may be abated as to one perſon con- | 
Wimedin the Judgment,and yet may Rand good asto 
/  Faother perſon concerned,& fo cannot another Writ. 
Which the Writ of Error be brought in a Caſe where 
outwill not lic at all, it muſt be abated in the whole: 
fl dh. 1 6 49-B.$.297. Fan. For there is #0. ground for the 
Writ; but an the other caſe the ground remains good. 
conf All the parties privies to the Record may joyn ina 
mt EWritof Error to reverſe it, if it be exroncous. Hil. 
int $640. B, $. For they are concerned init, and may be 
e Uropdiced by it. 
jean” Q. A Wit of Error.may be brought to reverſe a 
he judgment before a Writ of Enquiry of dammages, 
wt Fynich Iſſues out upon the Judgment, be executed. 
e pill, 1649. 2. Feb. B. 5. And this will ftay 
Wy | the 


202 The Praflical Regiſter ; Ot; 


the Execution thereof, for that IWrit is grounded #)m 
the Tudgment, | 
.2. The party who is to haye benefit by a Judge. 
ment, may bring a Writ of Error to reverlſe it,as well ud 
as the Defendant. Hill. 1649 BS. 4 Feb. This ſeems» Wl 
be true, where it concerns himfelf only. 7 ad 
It a Writ of habere factas poſſeſiozem, to deling 
pofleſſion to the Plaintiff,of Lands recovered by hin, 
in an ejetione firme doth contain in it more Acres 
Land, than were contained in his Declaration, th 
Writ is erroneous, for there is No warrant for ſuch; 
Writ : butif the Sherift do deliyer poſleſlion ofmgr 
Acres of Land than are contained in the Writ, ths 


doth not make the Writ erroneous 3 for that is the" 


Error of the Sheriff, and not of the Writ : -but ther 
an Action upon the Caſe doth lye againſt the Sit 
riff for doing it, or an Afſize may be brought agail 


him, that hath the poſſeſſion delivered to. him, a ! 
the ſurpluſage of the Land delivered unto him, 18 


Nov. 1650.B.S, For for ſomuch beis a Diſſeiſor,becay 


be never recovered it,and ſo ought not to bave poſſeſiondY 


livered him thereof. 


A Writ of Error ought to mention before: whonſ'# 
the Judgment was given, for the reverſing where) = 


it 15 brought. 31. Fan. 1650. B.'$. That it may bei 
more certain. ' 
A Writ of Error which is brought to reverle-a 
Out-Jawry, was wont to be figned by the King, / 
If Judgment be given upon a matter, which dotiff' 
ariſe out of the Juriſdiction of the Court wherethqff 


Judgment is given,this is an erroneous Judgment. FF!” 


Feb. 1650. BS. For ſuch a Judgment is given coral 
non Judice,axd {6 I; T1 in rot 0,arud it 15 as if no jul 
ment wereTivens 
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Ifa Judgment be centred quod recyperare debeat, a 
writ of Error cannot be brought to reverſe this 
"Ydgment, for it is not a perfe& Judgment, for the 
Wiudgment ought to be quod recuperer in the Preſent 207. 
Tenſe, T0. Maii. 1651. B. S. Elſe it is not a pre-' 
\ Bin judgment, but a judgment in expeftancy: then a' 
vo Miſrit of Error » notwithſtanding what is before alledged, 
'n Mivill got lie pow a Judgment entred by Default, or 
Monfeſion in an Aftion of Treſpaſs, or Treſpaſs on 
the Mir Caſe, before a Writt of Enquiry executed , and 
ch; Mfndgment thereupon 3 for in ſuch Caſes Fudgment is, 
© Mod recuperare debeat, 
Awrit of Error doth lie for the Husband to re- 
iſe an Out-lawry againſt his wife. Io. Mair. 
Mitzo, B. S. For his own intereſt is concerned in tit, 
be is bound to defend and vindicate bis wife in all 
lmfi] things. 
| there be two Writs of Error brought to reverſe 
13 Judgment, and one of the Writs is good,and the 
offiheris erroneous, the Court will take that which is 
\ 4.Mi00d without any conſideration had of the other, if 
tbe to affirm the Judgment. Trin.1651-B.S. For the 
mt doth not favour overthrowing of Fudgments, where 
roll) Law tbey may be maintained. 
tel} Errors were aſſigned in a Record inthe Vacation 
fon a Writ of Error brought to reverſe a Judg- 
e.anfÞ®ent, and although the Errors were material 3 yet 
 Pcaule they were not aſſigned in the Term,the Writ 
$i Error was quaſhed. Hill, 1655. B. S. For the Court 
Fmt take notice of thera, nor proceed to the tryal of thens 
mn ſuch an aſſignment, 


Entry. 
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Entry. 


If one Enter into the houſe of another withon 
his conſent, although the door of the houſe we 
peri when he Entred into the houſe, yet this is afor- 
etble Entry. Mich, 24. Car. Þ. r. becauſe it ts again} 
the will of the poſſeſſor of the houſe, but it is intended i 
ſuch an Entry, as T conceive, whereby be that o- 
ters, doth out the puſſeſſor of the houſe from his puſh; 
Words alone cannot make an actual Entry and 
Oufter, although they be violent and threatning, but 
there muſt be torce uled by the party to make it þv 
Mich.1650. B.S. 'For the word Oufter doth imply a vis 
tent act to be done, V1Z. @ violent putting out, aud mt 
words ſpoken only. 

- It he who hath right of Entry into a Fce-holdin 
quetiton, do Enter into part of it, this Entry ſhallbt 
accounted an Entry inall that part of it, which isn 
the poſſeſſion of one Tenant, though he Entre 
not into all that he poſſeſſed 3 but if there be {& 
veral Tenants poſtefled of the Free-hold in queltt 
on, there muſt be ſeveral Entrys made upon the-leve 
ral Tenants, in reſpect of their ſeveral intereſts 3 but 
if he who hath no right to Enter doth Enter, he hal 
gamrtitle to no more by his Entry, than that pat 
only, whereupon hedid make his actual Entry. 
Nov. 1650- B.S.”- So rote a difference where be that 
tred it, bath a claim of Entry, and where not. reſpel 
the favor the Law aff urds. 61", 9 

It one do make an Entry into Lands, ec. in the 
poſſcſiion of another,-and he upon whoſe poſſeſl- " 
on, the Entry is made, do notwithſtanding ſuch Ev, 

(f 
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xycontinue in poſſeſſion of the Lands, &«, with his 
kryants and cattel, ſuch an Entry is to nocfte& to 
in the poſſcfion 3 becaulc he vhat was in' poſſcfſion 
m5not Ouſted by this Entry, for the poſſeſſion of his 
ſzryants and his cattel are his poſſeſſion : but if 
pon the Entry his ſervants and his catte] be Ouſted 
from the Land, he that is thus Entred upon, muſt 
prove that after this he did again make an actual En- 
tyinto tne Lands,or elf he. ſhall not be judged to 
have regained his poſſeſſion. 2 5.4p. 16 50.B.S.For there 
auſt be an afiual re-extry to gain the poſſeſſion againſt an 
efiual Outer. | | | 

A ſpecial Entry into a houſe with which Lands 
xe occupied by claiming the whole is a good Entry, 
$tothe whole houſe and Lands to reduce the title 
tohim that makes this ſpecial Entry from him that 
was in poſſcflion of it, and upon whom he entred. 
Irin. 1651. B.S. But a general Entry will not ſerve 
te urn, a general Entry is an Entry made withont 
ay particular clatm made unto any other things , 
than unto that houſe, or piece of Landupon which he 
Laired. | 

If one do live in the houſe with his father, and do 
continue 1n the houſe after the death of his fa- 
ther who dyed in poſiefſion, his continuing there, 
ſhall not be ſaid an Entry to avoid an <ſtate in 
the houſe. Paſc. 1652. B. S. For it ſhall not be 
miended 1b2t ke keeps in p ſſeſion upon any other 
wlour,, than as one of bis fathers family, left in 
the houſe at his fathers death, except the contrary do 
#Pe ry. 

It one will diſclaim a Suit, he that doth diſclaim. 
mult Entcr his diſclaimer upon Record- 1652. B. $. 


tr br oſe the Court cannot take notice thereof” for of pri= 


UI 
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vate Adions between the Plainiiff, and ihe Din-Mf Þ) 
dant, the Court ex officio are not bound to take ne (Wl 
tice; and ſuch ere all ſuch things as do net appt 
#þon Kecord. | 


Examination- 


A witneſs that is to be at a tryal to teſtihe hi 
knowledge there, ought not to be examined inay 
matters concerning the tryal before the tryal, exc 
the Plaintiff and the Defendant do agree thereunty 
Hill. 164.9. B. $. For this would be to prepare him 
bis teſtimony againſt the tryal, which ought not tobe foi 
it is a ſort of tampering with the witneſs , whichh la 
Law allows not. 

It is uſualin the Court of Common Pleas, wha 
a Fem Covert leviesa fine,for the Judge to examin 
her, whether ſhe doit willingly or no, before thy 
take the fine z which they will not take without Ik 
free conſent. But where a Fem Covert ſuffers are 
very,the is not examined. But Ro/le Chief JuliY 
faid, That he doth alwaies examine a Fem Covert thalff 0 
comes before him to ſuffer a recovery.8. Nov. I650.B3ﬀ of! 
For the miſchief may be as great by the not examining} * 
her in the one caſe as intbe other, and therefore it ſemi'© 9 
but reaſonable that equal care ſhould be had in both caſuſ®9" 
$0 prevent it. . | jury 

If a Copy ofa Will to be madeuſe of ata tryal MJ”? 
to be Examined in the Prerogative Office, 1t ougng*)? 
to be Examined by the Original Will there, if thy 3 
Original will be in the Office, and not by the Reg Iplit 
fter Book there where the Will is entred. 23: 4F Cc 

I651.B, $. For the Will may be miſentred there, ax "< 
altered thereby,that it eannot be ſaid to ſpeak, the mind 
the Teft ator: - 
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By Glyn Chief Juſtice, The Caftos brevium ought to 
amine the Iſſue to be tryed with the Plaintiffs At- 
ney before the tryal. Trin. 1655. B. S. That thetry- 
may not niſcarry, by reaſon of ſome ip in the making 
the Iſ#e 3 bu1t the uſual courſe is for the Attorney to ex> 
tin it, and to put his hand thereunto. : 
WT 1n the Caſe of one Frith. Hill.1658. The Court was 
zored that a witneſs that was to be at a tryal might 
x examined beforea Judge : But Glyn Chief Juſtice 
knyed it, for he (aid; That this would tend to deſtroy 


ea 


Ka ' Law, 20 put evidence in papers, and it is againſt the 
MN of the Law,and therefore not to be done, but inex= 
fr rdinary caſes; though the parries will conſent umo it. 


lathe Caſe of oge Maſon. Hi. 1657. Atter Iflue 

med, andbefore th c Attorney had entred it he dy» 
i, The Court was moved that it might now be ene 
ord, which without motion ought not to be done, 
nd it was granted. | 


ect» Exemplific ation. 


lic 
ths Vne may exemplife a Deed (that is) make a Co- 
poof itunder the great Seal in Chancery, and ſo he 
4 84 anſwer a Bill, and Interogarorics in Chancery, 
:-mÞ9 other proceedings there,and ſuch an Exempliti- 
-aſuſ-von is Authentick,and may be given in evidence to 
Juy upon a tryal, 23. Maii. 16 5.1:B.S. Without affi- 
1 beſſ=® that theſe proceedings thus exemplified,are Examin*= 
ugh bythe Originals, | 
f the \ Rule made in the Common Pleas may be Ex- 
eg] Iplitied in that Court. By Pinſent Preignawtvry, and 
. Af Court there. 1651. C. B. The /ike may be done in 
nd ſp" Court of Kings Bench. 
« 


Exigents 
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Exigent. 


An Exigent againtt two which is returned in the 
words, Non compar#erunt, and the words N:c dligy 
eorum comparuis omitted, is erroneous, and tohe x 
verſed. 21+ Car. B. r. For if any one of the two doathu 
upon the Exigent, he that appears ougbt not tobe Oy 
lawed, and ſo the return is uncertain ; for it can | 
kow# which of the parties did wot appear ,aor conſequn 


= 


ly which of them is Out-lawed. 
Execution. 


By Glyn. Chief Juſtice. Triz. 1660. If the kellfi* 
cord of a Judgment given in the Common Plex| 
xemoved' into this Court, the party cannot takec 
Execution upon the Judgment without a Scirefulifſ 
@s forthe party again whom the JudgmentmſÞ@: 
had, may have matter to ſhew why Execution (hol 
not bz had. | 
An Execution may iflue forth out of this Cour 
notwithltanding a Wric of Error be brought in ti 

Exchequer Chamber,to reverſe the Judgment gif 
| here; and upon which the Execution is groundeMny 
if this Court be ſatisticd that there is no Error in tifÞ®« } 
Judgment 3 or if the Record be not duly remonſi* 
out of this Court by the Writ of Error. Mich. 22.Caffhet 
B.r. ther 

. Ifa Judgment given in another Court, be reverl9; m 
for Error 1n the Kings Bench. the party (hall bi xec 
Excaution inthe Kings Bench. 9. Ap! 8. 21. Je « 
456. Fm" _ 
Onc may pray for Execution upon 3 Jadgm f Ks 

gi 
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mm.in the Court where it was. given, although a 
wit of Error: be brought to remoye the Record, 
wdto reverſe the Judgment, if he” thar brings the 
Writ of Exror, do not affign his. errors. in due time, 
oy Kick, 22. Car. B. r. : Becauſe. in ſuch, caſe, the Court 
i binder the Writ of Error. vo be brought only for 


0} The Court may grant Executiony, upon. a Judg- 
+ Wet given, although a Writ of .Exzor be-broyght, 
rejerſe the Judgment if the, Court be ſatisfied, up- 
amination of the, Record, that the Writ; of Er- 
xs brought inecrly to delay the party from his Ex- 
ution. Mich. 2 2.Car.B.r. For the Law doth not coune 
uxce dela yes, but delights to have. ſpeedy juſtice done to 
larties, though is lover not to ſurpriſe any perſon by 0+ 
phuſty proceedingge ... 5 | 
Execution be n 


1 
| s 


ot taken within one year and a 
efuWatecr Judgments given ing Cauſfe,there malt be 
Wiref-cias taken out.to revive.the Judgment, and 
MolMccution cannot be taken out betore ſuch.a Scire fa- 
 Witaken forth, and Judginent tnercupon obtain- 
"outſÞþ Mich. 22-Car.B.r:But this Sctre tacias may within 
in thine be taker vac of courſe without moving the Courts 
pinſf Execttion. be not. rakgn out inten years after or 
inde{'r;ther a Seire.tacias cannvt be Yaken out to revive 
in oſs Fudgrent without moving the Court,or at the fide 
more but por m0130n the Court will grant it. 
2. Che Court: will not. deliver one out. of priſon that 
there in Execution upon an Athdavic. But the 
verily: may have,a Writ of Superſedeas to Superſede 
[1 haſſExecution, it chere be cauſe. Triy. 24+ Car. B. r. 
 L.Ye matter contarned in the Affidavit never ſo 
jr the priſoner, becauſe be lies in priſon by mat» 
lem Record, and muſt be delivered by an Ad of as 
gi P kizh 
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high: a natiere which air Afidavit,althbugh i it be mitts 
Cipers,or before 4 Trdge of the Conrtyarld? ts filedin Cats 
4] Hot os 4 ety 
TW Court eaxinot divide an Execution which 
entire. Mich:24 ror B.r. For this would be to dividh 
Judy ment upon whieh it is grounded 3 for the Extcvn 
Ty ——_— on the dgment. 
Tfthe Reco er not certified in due time ls 
the ew Hi of Ye 
HH 


*js brought to reverſe a Jug! 
he th 


the Judgment, may take0it 


Fg jon of Codr e without: "moving the Cont by 
have Teavetod d63t,” Mich. 1649. B'S. Foritf 
be intended thaFtbe Writ of Exror ir meerly brouf 
telay  bteauſeub#Þarty doth not proſecute; zt, and ith 
bs Obie as Wit had 110+ been” brought 3 for to profit 
| uy. and not t0  offet, is cqxented in Law 70 prof 


wt > I 


wy After A Judginent 15 Gene; thicte” may. be&i 
evition taken 1mineditely uport it -3-and it is id 
nrceſfary* that the Plaintiff-fhioutd 'forbear' to tl 
out his Execution, until the Judgment be itil 
Mich. 1649. For tt is a perfelt Fubomen 'of the-Co 
before it ts -entred, for the entry of #, is the 40 if 
Clerk, and not of the Court 5 and it maybehe ſl 
dtlatory 7 71 entring W it, to the Prejudice of the 1 
f 

io che Plaintiffin a Writ of Error to- reverſe riod | 
ment” be non-ſuit 5 yet the-Defendant intheW 
ought not to take out Execution without'a ScrvfiÞ C. 
cas firſt ſued out apaitult the Plaintiff in the Writ F 
Error. T5. Nov. 1650. B. S. &. tanen; For it ſeems! 
Plawitiff ball not bring axother Writ of Error" 
that Fudgment, ver thas ſach ro: wine ſhall bu jet 


ptor 5 #nto him.” 
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Ifa Writ of Error be brought in the Ex tchequer 
(hamber,to reverſe a Judgment given in this Court, 
and the Judgment is atlirmed there z yet that Court 
caynot make out Execution upon the Judgment af-- 
frmed,but it muſt be done in this Court where the 
Judgment was given. 18. N.v. 1650. BS. 


I Judgment be affirmed upona Writ of Trroz 
jt the Exchequer Chamber, no Txecution ſhall; go. 
yainſt the Bail in the Dziginal Action foz the 
(offs taxed occaſione dilationisExccutiguis. Per 
Miftrum Livelay, & alios &c. Paſc. 21, Car. 2di- 


Repis. 


Fan Execution be returned, as executed, and. 
bled, the party can never have another Execution 
yon that Judgment,upon which the Execution was 
gounded ;tor there can be but one Execution exe-: 
ated upon. one Judgment : but if it be not returned 
Wd fled, he may have another Execution. 10. Feb. 
dl1650. B. 8. For the returning andfiling it, makes it tobe 
We Execution: Executed 5, but before is was returned and. 
Mitwas butt an Execution executory or in ticri, and. 
bre cannot be intended to have been any ſatisfaction 
bs to the Plaintiff by vertuet heredf c 
[fone havea Judgment givcn for him, and he. 
olÞeth afterwards bring an Action of Dcbt upon this 
Wlſgment, but doth not give any Declaration un-: 
dhe Defendant .3 the Plaintiff may at any time 
thin the ſpace of one year nexc after the Judgment 
m1 itn for him, cake out Execution upon his Judg- 
at, 1652, B. $. Por the bringing. of an. Action of 
bi, doth nat take away bis Judgment, and bis not 


ſting of bis Aion of . doth preſume be will. 
wt; 6 
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waire that Aion . and reſort to his Execution 
th: Judgment \ but if he give a Declaration, it i; 6 
therwije, for then be ſhews that be intends 1 yp, 
ceed up bis Aion of Debt, and both waies he My 


not proceed. :- 


Elegtt. 


Upon a teftatym, an Elegit doth lye into the prin 
s . cipality of Wales,or into the County Palatine ofCh 
fter, Hill.22. Car. B. re 


Effoigne. 


The Efſoigne Roll in the Court of the Comma 
Pleas,is a Record of the Court,and doth remainintk 
Cuſtody of the Clerk of the Efſoigns.Paſc. 23.Carks 
The Eſſoigne Roll is a Roll wherein is entred that 
party was Eſſrigned to another day, for ſome excuſe thi 
he could not then appear. 

If a Declaration be delivered to the Defendat 
after the Eſſoigne day, the Defendant is not boun 
to plcad that Term ; but may Emparle unto ti 
next Term: -3. Fuly. 1650. BÞ. $, Forit ws 
counted for a Declaration of that Term, and nit if i 
preeedent Term. 


Exception. of it 


The Councel at the Bar ought to take all their EY Car. 
ceptions to the Record at one time, or at leaft blo It 
rhe Court have delivered any opinion in the ca 
Paſe. 23. Car. B.r. For the Court is not bound to htat! 
zy aficrwards »for this would binder diſpatch of Buſme 
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"1 | ANegative expreſhon may be taken to inurc=to 
ic « MW the ame intent , as an Exception doth, Trir. 23. 
(i. B.r. For an Exceptionts but in its nature a 4e- 
nal of a matter taken to be good by the other party,euber 
in point of Law or pleading. 

Exceptio in nou exceptis firmat regulam. 


Eſt ate. 


No Eſtate can be limited tocommence after a Fee 
imple,becauſe a Fee ſimple is the largeſt Eſtate that 
can be imagined in the eye of the Law, and ſhall 
zot be ſuppoſed to have a poſlibility, to have an end 
ordetermination. Trix. 23-Car. Þ.r. 

MM 6b an Ettate which is not ſetled at the'time of 
the making of it, but doth depend as co the being 
1. *fit upon another eſtate which is not certain. but 
1, "4 either take effe or not take effect, is a contin- 

gent Eſtate, Trim. 23. Car. B. r. Beeauſe it depends nþ- 
1, #143 3ncertainty 3 and may be or not be, according tothe 
ſmeral event of things, touching that other eftate upon 


4M »tich it depended. 


1s + Enrollment, 


An Enrollment of a Deed,js either an Enrollment 
of itby the Commen Law, or an Enrollment' of it 
cording to the Statute of Enrollments. Trin. 23. 
(or. B. r. Vide the Statute. 

It a Decd be Enrolled by the Statute, and the En- 
Y 'ollment of that Deed is to be be pleaded,it mult be 
Y picaded preciſely, that it was Eurolled according to 
te Statute. Tran. 23. Car-B-r. That the Plea may 
P 3 be 


be certain, and that it may appear whether the Stay 
was purſued as it *ngþt to le. : 

The Enrolling ot a Deed doth not make the Dee 
to bea Record, but by the Enrollment it doth onl 
become a Deed Recorded, Mich, 23. Car. B. r. Fn 
there is difference between matter of Record, and a thi 
Recorded to be kept in memory 5 for a record is the entry in 


Parchment of Fudicial matters controverted in a Courtof 


a Record, and whereof the Court takes notice, but an w- 
r:lment of a Deed,is but a private act of the parties con 
cerned,of which the Court takes noe cogmſance at the tm 
of the doing it, although the Court give way to it. 

Ifan Iflue be, whether Enrollment or not Enroll 
ment, this iſſue is tryable by a Jury, and notby the 
Enrollment : becauſe. this jſſue concerns matter of 
Fact, which 15 tryable by a Jury, though the En. 
rollment be done by an Officer of the Court, Mitk 
23 Car .B 5. 7 | : 
| Before the 20. year of Q. Eliz. it was not uſed to 
Endorſe the Enrollments of Deeds upon theback of 
thcm,as it is now ufed to be done. Mich. 23.Car. B.r 
But now it is conſtantly uſed; and to good purpoſe.in rej 
rf the more eaſier and readier proof of the Enrolment up 
91 any occaſion 3 for credit is atven to that endorſement, 
without any further proof,as being made by a known Of 
ficer,and entrultcd for that prerpoſe. 

An Enrollment of a Deed ought to be made in 
Parchment.and Recorded in Court. Paſc.24.Corbr. 
For perpetuittes ſake. A - | 


© It the Inrollment of a Deed be loft, yet the Enroll 
ment is guod evidence if it can be proved to aur) 
by circumitances, that there @ was an Enrollment. 
Paſc,24-Car. B.r. For the loſs of a Record or Deed, 11 mt 
the lnſs of a mans tit!e.if 11 may etherwiſe be proved. 7 
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;The Enrollment of a Deed isa ſufficient proof of 
teDecd it ſc]f upona tryal. Mich. 1650. B. S. For 
»1.Deed before it 3s Enrolled, is to he acknowledged 
he the Deed of the party before a Maſter of the Chancery, 
{Enrolled 11 Chancery or before a Fudge of the Court 
are it 38 Enrolled, 3 
-IfLands be'conveyed in a Dced for mony only, 
hen that Need muſt be Enrolled,clſe the Lands will 
wt paſs by the Deed, but it Lands be conveyed in a 
Need, in contideration of monzy paid, and alſo in 
anfideration of natural love and affecion,there it is 
not neceſlary to Enrol the Deed, but the Lands will 
ul, though the Deed be not Enrolled. 5.Feb.1649- 
Hl. B. S. For in the former caſe it is a meer Deed 
f Bargain and ſale, which paſſeth nothing without 
Enrollment 5 but in 1be latter caſe the Land may paſs 


by way of uſe. 
| Eſcape. 


If the Sheriffſuffer one taken by him in Execution 
tEſcape, the party, at whoſe Suite he was taken in 
Execution, may either have an Alias Capias againlt 
theparty that Efcaped, to take him-again in Execu- 
tion, or an Action upon the Cale againſt the 
Sheriff that ſuffered him to Eſcape. Mich. 23. Car. 
b.r, But if be be impriſoned upon the Execution,and after 
Eſcape, there lies not an Alias Capias,but only an Adiion 
oainſt the Gaoler. 

An Eſcape in one place, is an Eſcape all England 
over. 6. Nov. 1650. B. S. For if the priſoner he once 
a large, it ſhall be intended he may go whither he 
pleaſe. | 
An Adnuniftrator may bring an Actionof Eſcape, 
P 4 for 
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for an Eſcape.ſuffered of a priſoner of the Intefiac. 

his life time. Trin. 23. Car. B. r. To. rey 

what the Inteſtate was damnified in bis eſtate, by ruſm 

of the eſcape. vr BY 
An Eſcape in one place is an Eſcape in all placs; 

for ifa priſoner be once Eſcaped and at large, itſhal 


be intended he js confined to no place, but may gouſſ. 


large where he pleaſeth 3 ſo that foran Eſcape, the 
party whoſe priſoner is Elcaped, may bring an Ai 
on for this Eſcape in what County he pleaſeth, fi 
the Action is not Local or fixt toauy certain place 
Trin. 24. Car. B.r. But tranſitory, and may be hut 
74 any place. 


Extent. 


Lands in the hands ofa Truſtee may be extendedWb.r 


for a Debt due to the King. Hzill.23.Car. Br. Q#h 
#her they are extendable for any other Deht, due ne 
. Commun perſon. 


Eſcheator, 


The King may by his ſpecial. Commiſſion, make 
one or more Deputies Eſcheators, to tind an Office, 


and this hath been uſed to be done after the deathdilfice þ 


a Noble man or other perſon of great quality. Peſc\Þti 
24. Car. B.r. For the Eſcheators were net Officers ju 
life , but put in ezery year by the- Lord Treaſurer | 
Enghnd, | i 
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Fine. 


T He Court may ſet a Fine upon one that ſhall 
beat any of the Courr, or the Jury impannelled 
Motry a Cauſe there, or the Procurers. 27, Aſ.63-44: 
2 H. 6-f. 40. EY | 
A Fine for a licence of Alienation to alien Lands 
Mild in Copite, is to be paid in Chancery, for there 
zthe pardon tor Alienation of ſuch Lands with- 
at licence to be ſued forth. 21.Car. B.r. Andthence 
whe Writ granted, upon which the party bath leave to 
hen ſuch Lands. / 
tan Officer of this Court do not give his due atten- 
lace upon the Court,as his place requires,the Conrt 
miyfet a Fine upon him tor his negleR.Trin.22.Care 
br. For the Court bath the Governance of ſuch Officers, 
ad is to puniſh miſdemeanours. 

This Court may {et a Fine upon the Clerk of the 
Jace, who returns an Endidtment into this Court, 
pon a Certzorari directed to remove the Endiament 
mothis Court,if the Endictment be not good in the 
Kitter of form. Trim. 22. Car. B. r. For it ſhall be in- 
inded that it was his negligence, that the Endifiment 
pur not well drawn, for it ſhall not be preſumed that he 
unbe ignorant in the form of drawing Endiciments,and 

tis an Officer accomptable to this Court for things done 

hrelation to bis office. 

r oF The Court cannot ſet a Finc upon a Sheriff that is 

Pitofhis Office. Mich. 22. Car. B. r. For then be ceaſes 

be an Officer of the Court, and conſequently the Court 
not puniſh bim as an Officer of the Court. 

44 theConuſce ofa Fine levied of Lands,do pay mony 

' tothe Conulor of the Fine at the time of the Fine 

po | levycd, 
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levyed, and there is no uſe declared to lead the uſed 
the Fine levied of theſe Lands; the Law will confiny 
the Fine to be levied of theſe Lands to the uſe of te 
Conuſce, to whom the Fme 1s levied 3 but if thaek Ml, 
no money paid by the Conuſee, nor any uſe dechirg 
the Fine ſhall enure to uſe of the Conuſor that lew-Mhre 
ed the Fine, Paſc. 23. Car. Br. For nothing appeal 
whereby it can be ſuppoſed that tbe parties had any in 
tention. the Eſtate in the Lands ſhould be altered ly th 
Fine, but that the Fine was levied in Corroheratin 
only of the title of the Conwſor, but where money is pul 
the Law will intend that hetbat paid it is to have bend 
by the fine. | wel 
- If Juſtices of peace do proceed upon an Indil-Wre 
ment, after a Certiorart out of this Court is deliver 
ed unto thcm, to remove the Endictment into ths 
Court 3 This Court may ſet a tine upon themfar 
their contempt to this Court, in not obeying the 
Proceſs thereof. Hill. 23. Car. B. r. This wa 
done heretofore in the caſe of Sir John Sedley, aud$ 
Thomas Stile, two Fuſtices of the peace of the County ite F 
Kent, | YM 
It a Habeas Corpws do iflue out of this Court, at 
the party to whom it is dire&ed do make an inluth 
cient rcturn of it,this Court may ſet a Fine upon-tht 
party tor making this inſufficient return.Paſc.24C#ing) 
B.r. For it ſhall be accounted bis negligeace ,or falſitictn 
be makes not a good return. i 
 AFine and recovery cannot deftroy an eſtate exe 
cutory, which depends upon contingencies 3 but | 
will deſtroy a Remainder. Becauſe it 7s incertainwn 
ther there ſhall ever be ſuch an eſtate in eſſe for the Fit 
to workupon : but it ſeems it is not ſo of an Eftate mn MYi 
mainder. 9. Paſc.24. Car, B. r. 
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[fpart of a Fine that is ſet upon one that is con- 
4d upon an Endidtment, or information for an 


bk Wine done by him contrary to a Statute, do be- 


Mio to a ſubject, as it may if the Statute do fo di- 
4all the fine ſet upon the party, ought not to be- 
tated into the Exchequer, Paſc. 24. Car.B.r. Bus 
k Kings part only ought to be eſtreated for if it ſhould, 


ir would put the Informer to trouble to get bis 


A Fine ſur Cogniſance de droyt,come ceo,que il ad,de 
r done, &c levied of Land, doth admit the pofle(- 
n of the Lands, of which the Fine is levied to 
abby the Fine 3 for no man ſhall be preſumed to 


0-Mre an eſtate which he hath not ; but a Fine co= 


droyt, levyed of Lands , doth only paſs the 
pit of the Conuſor in the Lands of which the 
me is levied. Mich. 1649. B. S. For one may have + 
neh1;gbowgh he bath uot tbe poſſeſſion. 
AFine ſur Cogaiſance de droyt come ceo, KC 15 2 
efment upon Record of the Lands compriſed in 
fe Fine, and doth imply a Livery and Seifin to 
x made of thoſe Lands. Hill. 1649. 26. fan. 
R To paſs tbe Eſtate out of the Conuſor to the Co- 
tf 
AFine of twenty nobles, was ſet upon one, for 
noging an Attaint againſt a Jury,after the Jury had 
Wen formerly acquitted. Hill. 164.9. 4. Feb. B.S. For 
Wrvex ation of the party. 
"NY AFine {et upon one which is voidable, that is,may 
F:w0ided, is not void abſolutely, but continues to 
"F:grod Fine, until it be avoided by the Plea of the 
ogty that's Fined, Paſc. 1650, 4. Feb. B.S. Otherwiſe 
"Wt a Fine that is void. 
One may declare the uſe of a Fine by Paroll ; 


and 
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andif there: be ſuch a Declaration by Parol, mak 


to lead the uſe of a Fine, and it be defective, to 
clare the intent of the parties, it may be afterwak 
ſupplyed and made good by ſubſequent Parolls. & 


Nov. 1650. BS. For the words are but to ſhew tbeinn My 


of the party bow he meant the Fine ſhould work ,anditn 
offirmance of the F ine. 


Filing of Proceſs or other thing. 


. A Capias that is duly ſued forth,may be filedaf. 


wards, and it is not neceſlary to file it at the tine 
when it is taken forth2 1. Car. B. r- For the Filing fit|Madi 
doth contribute nothing to the eſſence of the Writ ; yi 


ſeems fairer pradtice to file it preſently. 

A Declaration may be Filed in the Office after 1 
Writ of Error is brought, and © is it of a Warrant( 
Atrurney. Paſc. 24+ Car. Bb. ry. For the Defendant iid 


20 prejudice by the filing of them, and be did take mid - 
of them.,as appears by bis pleading and going to iſſuwill 


the Plaintiff 3 and ihe filing 75 not of the eſſence if i 
Declaration. | 

Afhdavits which are not read in Court, may 
be filed there, until the Secondary hath made his 
port in the cauſe , touching which ſuch Afﬀidani 
were made, but if they be read in Court, they. ma 
be preſently tiled. Trin.2 4.Car.Br. For the Court tak 
29 antice of them, until they be read in Court, or ths 
they are taken notice of by the Secondary upon examitt 
tion of the matter referred, 

An Original Writ may be Filed after Judgmer 
given in the cauſe, for which it is ſued forth 3 if | 
were ſued forth before the Judgment given, Tra 

1650. 26. funii. BS. Elſe nots 


By. 

adt 
le Ge 
def 
lf 0 
tt pr 
kth 
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' tis now uſed, that if a Rule be made upon the 
wading of Athdavits in Court,the Clyent ought not 
wave the Affidavits out of Court, but they ought to 
-fled, that Copies may be taken of them, if either 
arty deſire it. 
The Court will not compel the: Plaintiff to filea 
nine facias after a Verdict, if the Venire will make 
n Error, for if there be no venire, that defect is 
helped by the Statute of Fefailes, but if there be 
wire, and that wvenzre 1s exroneovs 3 this is not 
Mitped by che Statute. Tri#. 1651. BS, Andibere> 
hre the party ſhall mot be compelled to do a thing 
wiſerent to be done or not to be done to bis own 
prtwdice. 7 


= = © ©. 


F a'ſ+* Latin aud Form. 


The Court doth uſe to amend falfe Latin and Form 
oi Bills preſented unto ther by the grarid-Enquefts 
fry Texm by their licence and conſent 3 bur' the 
(art cannot amend matter of ({uabſtance in them. 
Meh, 22. C ar. B.r. For that were to mabe wiew Bills 
wibe altring of #hem in- the form only, alters not the 
Wiance of them. : 


Forma Pampers. 


f By 14 at the Bar, It was ſaid that none ought to 
admitted to fue informe pauperis in an Action of 
l: Cafe tor words. £. whether he meant toſue, of 
menÞdetend, or in neither cafe. 

if iſ If one that is admitced to ſue-in forma panperis will 
TriſOt proceed according to the Rules of the Court, but 
kth delayes to vex his advertary, the Court will 
Diſpau- 
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Diſpauper him. Mich. 22. Car. B. r. For the Law 
#20t favour the poor to do injury to others, but to be thy 
20 _—_— their right where they want ability of tbemſuny 
Fo Gott 

' Tf one that doth ſuc in forma parperis,be nowſiir 
at the tryal, he muſt not pay coſts to the Defenday 
but be whipped, or ſuffer ſuch puniſhment as 
Court ſhall award. Paſe. 1652. B.S. For the Lawnil 

Fudge he had no cauſe of Attion, and therefore he m 
make ſattsf ation to the Defendant for unjujtly wexind 
bim3n his pevſon. Bo 2 -;. 

. Ifit beproved unto the Court, that one wholig 
In forma pauperis 15 a vexatious perſon, and hathny 
ny frivolous Suites depending, the Court will Dj 
pauper him.1654-B.S. For this will be a means mix 
him leſs contentious, and the Law doth not favour wn 
ceſſary and vexatious Suites. . | 

Rolle Chief Juſtice (aid, Thar: he did not uſetox 
mit any one generally to ſue in forma parperis, thits 
to ſac inall Cauſes 3 but. only to.fae ſo jn pneGai 
by vertue of that admittance- 1654. B. 8, $ 
that if he bad other Cauſe to ſhew, he muſt quit 
egain to be aqmitted to ſite in toxma pauperis, & lic 
rics quotics, 


F orfeit UTrCs 


= mw  S VB EIS 


—— 


>S SEP ES 


If one take a Wife, that is Sciſed of Gavel kiudſÞpiy) 
Lands, and ſhe dyeth without iſſue by her husbanogſfiy 
her husband ſhall be Tenant by the curtclic ofhalta-: 
the Lands fo long as he ſhall live unmarried, but i : 


he mazry. again he ſhall Forfeit his Eſtate in tit 
Lands. Mich.22.Car.B.r. This is by the cujt om of Net 
bz: by the ſame cuſtom, if be had iſſue by bis wit 

$6t 


'No 
cf 


. 
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4 b1ſpall be Tenant by the cnrteſie of all the Lands bis 
piftwas ſeiſed of, and although he ds marry again, he 
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dtnpt Forfeite bis eſtate. Mich. 22, Car. Q.hether 
ajhe former Cafe, be ſhall forfeit bis Tenancy by the 
axteſie, if be do-tive incontinently, as the wife ſhall ber 
Dover by a Like-etome. ESL, = 
Fa Leaſe be ſo made, that it is to be Forfeiced,ifthe 
kent reſerved in the Leaſe be not paid,as the Leaſe- 
doth provide 3 although the Rent be not paid ac< 
ardingly, yet there is no Forfeiture to be taken, if 
there was not an actual and Legal demand of the 
kat made: by: the Lefſor. Mich. 23. Car. Bir; For 
jib doth ndt# favour defeating of eftates > and 
tint elſe ſo wolE-appearthat there-was an aGual failure 

g nts en nid © *- TH 0 5+ C130 
f «Copy*holderdo deny to payunto the Lord rhe 
ne which is afcertained due unto him by the Copy. 
holder, or-do refuſe to: appear- at*his Lords Court, 
tdtodo/his- Suite there ;;'this is a Forfeiture of his 
Upy-tiotd eftate. 'Trin. 24. CariB.r: For be holds bis 
-4qax of. the Lord. npon theſe - conditions implyed wie 


ICopy-holder-do.let his Copy-hold unto ano- 


tr for years, and the Leffee do [cl] the Trmiber 


fowing upon the Copy-hold., yet this iS nota 
Iwlciture-of -the-.Copy-hold- ate. 6. Nov. 1650. 


WS Becauſe the Copy-bolder | bimfelf did not do 'its 


Hhe balpower'to ter ns Copy-b td for 3earizand fo-did 


iy | brotg. 


Franchiſe. 


'No Franchiſe ſhall be allowed-in any caſc where 
JefcFranchiſe doch fail to adminilter juſtice within the 
Franchile z 
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Franchiſe 3 but if there be ſuch a failer, this Cour 
by their Authority may intermeddle ( noi, 
Kanding the priviledges of the Franchiſe) toc» 
pel them to do Juttice. Mich. 22. Car. Br. For privi 
ledges are not granted tv protec} men in; neglefling 1 4 
right, or to do wrong : and this .Court-is the ſuperins 
dent Court of the Nation, to ſee Fultice equally diftriy. 
ed to all perſons. | : Gl 


. In ſuch.Caſes whete the Sheriff: is to have Fay 
there he is not bound to execute his Office'in retin: 
ingof Writs,&c.until the Fees:that.are duc untohin 
be tendred unto him. 22. Car. B.r. For otherniſek 
#huft be put to rrouble and charge td recover them, wich 
the Law will prevent.in favouring him as being a public 
Minifter imployed in the Execution of Fuſtice.. | 
_ [The Statute of 23. MH. 5. which doth give Feet 
Sheriffs, doth only extend to their, executing d 
Writs of Execution. 22. Car.B.r. And. not other Pri 
ceſſes. | | 


In the Caſe of Here and Nisbit-Paſc.16 59.ByGln 


Chief Juſtice, There are no Fees due to the Sheriff for MF 
executing ah FHaberefacias poſſeſionem,and loletitit iſ, 


declared, although they have uſually taken 2. 5. 6,6 
for executing ſuch Writ. | 

.. There are no Fees due to the Sheriff by the Cont 
mon Law by the ſubje& for executing his Oficei 


but che King ought to pay him his Salary. Mic-2 
Car. B.r. For as the people do owe Alleigance to ther i 
King, ſo the King doth owe Adminiſtration of Fuftic,ou 


proteCtion unto his people, andis bound to do 4 at bis 
charge. : 
j 
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An Acion of Debt doth lie for a Councellor or an 
Attorney for his Fees, againſt him that retained him 
this cauſe Mich. 22. Car.B.r. Q. Whether it lye for a 
(omncellor without a ſpecial retainer. 

Ifa Clyent, when his buſineſs in Court is diſpatch- 
ed; doth refuſe to pay unto the Officer in Court, the 
Fees which are due to him for doing his buſineſs; 
the Court will upon notion grant an Attatchment_ 
tthe Officer againk the Clyent, to have him com- 
mited, untill he pay the Fees due. By Rolle Chicf 
tice. 1650. For tbe not paying the Fees, is a con- 
tmpt 20 the Conrt,and the Conrt is bound to protedt their 


=, W395 053. i» Ad cs 


, (ficers in thetr rights 

n 

, | Felony, 

: ' Where one is doing of an unlawful a&, and the 


dath of any perſon eniucth upun the doing of that 
i@ though the death ot the patty was not intended 
h him that did thre At, yet this 1s cclony. Pe. 
tpCar. B.r. For the Lam will .judze. that he that 
mud &o one unlawfu! Ac, . might have an intention to 
yay other unlaroful a&, which might be occaſioned up= 
mthe doing thereof. 

"Tone be committed to the Gaol for one Felony, 
| Ie Juſtices of the Gaol delivery, may cnquire and 
" Fjbimn for another Felony for: which he was nor 
muted, by vertue of their Commiſſion. By Bacon 
Wlice, Trir. 23.Car. B. r. Sons 

[tis Felony to ' perſonate a Bail. By the Sta- 
lle of Facob. Mich. 22. Car. B. re Q. Whe- 
MF | the procuring of one 20 perſouate a Baile be Felo- 


The receiving only of ſtolen goods, is not Felony 
An : Q. but 
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but the receiving of them, and comforting the Felgy 
is Felony. Paſc. 24. Car. B. r. For he may rey 
them, and not know them to be ſtolen, but the cm. 
forting the Felon, doth prove that he conſented th 
Felony, and approved of the ad , and a countenauy 
of it. 
If one be ſet upon in the High-way or other ple 
to be robbed, and he do caſt away his goods witha 
intent to ſave them from the robber 3 and the wb. | 
ber doth take them up, and carry them away, ths d 
15 arobbery and Felony committed to the perfondMf !i 
the party robbed, although he took nothing fron a 
his perſon. Mich. 1649.B.S. For the party is rh 
of bis oods, and tbe thief knew them to be the parts 
goous, and come with zn intent totake them from hi, 


bad he not caſt them away, and was the cauſe that ht ca 
them awaye + (41 

One ovght not to be arreſted upon ſuſpicionolkW 16 
lony,c=cept that there be good cauſe ſhewed fort} | 
grand of this fuſpicion. x 649. B. S. For everyſllniy end 


fancy 5r concett, #s no ground of aſuſpicion ſuffieientiva 
reſt one for ſo good a crime 3, but there muſt be probabll 
cauſa for tbe ſuſpicion. 

It is Felony to take a Bill from off the File, at 
a Vercict in the cauſe for which the Bill was (ut 
forth. Mich. 1649. BS. For this is embezelingf 


Recor \- | 
The robbery of a ſervant of his maſters moneſ {1 
his cuſtody, it it be in preſence of his maltcr, Boy, 
robbing ot the matter. Mich. 1649+. Br. For 
all ane as if the money were in the cuſtody * fi 
ſervant bath nos the property is it in reſpet f 
m1 ji tr. 


A 
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Arobbery ſhall be faid to be done in that Hundred 
(fl whcre the party robbed is firſt ſet upon, although his 
. I goods be taken from him in another Hundred, Mich. 
+ 1649: B. $- For therethe robbery was begun, and the 
» Ml fif broker, and the taking of the goods 3s but a continu- 
gin of the firſt aion. 
<M 4a Hundred ſhall not be charged for a robbery com- 
a} mitted within 1t upon the Statute of J/incheſter in Cre- 
b-M 2x0 or twilight, that is, when it is neither perfc& 
his daynor perfect night 3 but if it be committed by day 
off light, alchough it be before the riſing of the Sun, or 
on zher the ſetting of it, the Hundred ſhall be charg- 
jul £4.31. ©. 1650. Be S. For iz the twilight the Felous 
tin carpet be well diſcovered. | 
in. 4 Hundred ſhall not be charged for a robbery 
of MW committed within it in the night,becauſe hue and cry 
canot be made in the night, for that is a time for reft. 
ie 1650.B. Y 
rl} [farobbery be begun in the day light. but is not 
on ended till dark night, yet the Hundred where it was 
aneis chargeable for it by che Stacute of I inchefter. 
1650.B. $. For it is 2ccounted4 one continued ai, and 
relate to the beginning of it. 


Fee ſimple. 


AFcoffment made of Lands to one and his Heirs 


oney les isa Fee fimple.. Mich. 23. Car. B. S. For it is 
(ter, iP" an eft ate eompriſed within the Statute of Welt. 2. 
For i: donis conditionalibus, and before that Statute;there 
fr neſt ates in tail, but ſuch eſtates were accompied lis 


"907 Ceremonial Fee ſimple. , 


Q. 2 | Falſe 
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Falſe Impriſonment- 


An Action of Falſe Impriſonment, doth lie again} 
a Baily, by the party that is Arreſted by him, aft 
the retorn of the Writ is:palt. Hill. 23. Car. Br. Þy 
this is all one, as if hewere Arreſted without a IWriz fy 
by the retorn of the Writ, the Sheriffs and Bailiff pine 
are at an end,as to that Writ, and ſo they have no power 
by vertue thereof to Arreſt the party. "oY 
fa Proceſs be unduly obtained, and the partyz 
ainſt whom it is had, be thereupon taken and in- 
priſoned, an Action of Falſe Impriſontment dothlx 
by the party Impriſoned againſt him,at whoſe Suite, W ; 
he is Impriſoned. Mich. 24. Car.B.r- Becauſe thirens ( 


no lawful Authority to Impriſon him. | 1 

| n 

Feeff ment. B 

A Feoiiment made of Lands unto a Fem Coretts « 

a good Feofiment in Law, until the husbanddodb x, 

agree to it 3 but if he diſagree, it is not good, forti h 
wite can neither give nor take without her Husband 
confent. Hill. 23. Car. B.r... Q. If the bnsband IL 
kn.w of the Feeff ment maile,and afier the Feoffmendu! 

die > þat the Feoffment ſpall eperate. : 

Foundation: hd; 


None hath power to found a free Chappsl bur "lt my 
King. Hill. 23.Car. Br. For-3t is as much as [ſurf 
4 new Tenure. WoL. — '” mn ihe 

The Foundation of athing may alter theL2% Th 


ne Eeouching that particular thing 3/7 2 3. Car. 1 | 
Si% > .. rs þ 


= . . j* : 
Aut 2 ener; pre tes 
on wb 


''s 
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- Fidton of Law. 


The Law ought not to.be ſatisfied with, Fictions, - 
where it may be really fatished.. Poſe. 24. Cor. Br. 
Tet in ſome Caſes Fifftons of Law are neceſſary; and to 
te allowed. | 


Op—_—_——_—_—  —— 


Gavel-kange. 41 


Fone take to Wife a Woman ſeiſed of Gavel-kind 
LLands, and the Wife dye wichout having had any 
ſieof her body by her husband 3 yet the husband 
ſhallbe Tenant by the courtelic of half of the Lands, 
luring the time he continues unmarried. But if he 
marry he hall forfeic his Tenancy by the :courteſie. 
Butif he had iſſue by the wife, if the Wife dye he 
all be Tenant by the Courteſic of the whole Land, 
adalthough he do marry, he ſhall not forfeit his 


'W- Tenancy by the courtefie. Adich. 22. Car. B. r.. This is 


bythe cyftoms. of Kent. Vid. tit. Forfeiture.222:22 3. 
Guardian, 


A Guardian of an Infant may acknowledge ſatis- 
lation upon Record for a Debt, which he hath re- 
Orered at. Law : for the Infant. Tri.23.Car. B.r. But 


WW nut be a Guardian, that is aſſigned by the Court t0 


ſu for the Tnf aut. The a6 of ſuch a Guardian is adjud;- 
tibe af of the Infant.  Y 
TheCourt will affign a Guardian to an Infant to 


Q: 2 | {ue 
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ſac for him, if the Infant do come into the Court and 
deſire it of the Court, and name the party he defre; 
to have for his Guardian, and produce him inCourt, ll ji 
1 rin. 24. Car. B.r. And the Court will aſſign inſoy fea 
Caſes a" Gmnardian for to defend aſuit for an Iofota i - 


the prayer of the Plaintiffe. nt 
TT, 

Good Bebaviour, : 

| F 


If one do affront any Court of Juftice, this is z {ma 
good cauſe to bind the party to his Good Behaviou, W Hi 
. Paſc.24. Car,B.r. For the affronting of juſtice, i« Web 
publich, miſdemeancur, and not a private, althow) 4 Wick 
be done;but #9 the perſon of one man,as to the Juljedi  * 
Court, a Fuſtice of peace, 6c. Becauſe ſuch perſon m io! 
publick, Miniſters of Fuſtice, and ati for the Comm I mad 
wealth. _ 

He that doth upon Articles ſworn in Court, delir 
the party againſt whom the Articles are ſworn, mi 
| be bound thereupon to the Good Behaviour, mult 
expreſs ſome ſpecial matter in thoſe Articles, for 
which he ought to be bound to the go0d-behavidut 
For if the Articles be only general, the good behah but i 
our 15 not to be granted upon them. Mich.22 Carbr. gf wore 
For 8 gencral accuſation is no accuſation for ihe inttt Car. 
zainty of it,and ihe party cannot tell what anſwer tomk theri 
to ſuch a general ascaſation. Tt 

Perjury 1snot an offence,for which the party per: Pon 
jured may be bound to the Good behaviour, becauſe Fſlad t 
it is not a general misbchaviour. Mich, 22, Car. bt Bl. 
But the party may be Enditied for it, and fined, if he Wt) bis 
thereupon convicted. 

One was bound to his Good behaviour, for # 
frighting pcople in the night in their ys 
o0UNg 


= DW” w e-* os 


= = 8 == 


=> } = = 
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tooting off of Muskets,and for the aſſaulting of one 
going iN the high way. Mich. 22. Car.B. r. For. 
this was accompted more than a particular breach of the 


e 

Awoman that is a common ſcold may be bound 
tothe Good behaviour. Mich. 22. Car.B.r. For ſhe 
irs common. difterber of the publick peace. 

The Good behaviour was granted againſt one 
on an Article {worn againtt him, that he had 
maliciouſly pulled down a piece of anothers houſe. 
fill. 22. Gar. B. r. For this ts a riotous aft, aud 
4 bigh breach of tbe peace, which concerned the pub- 
5 Juſtice of peace ought not! to bind any perſon 
tothe Good behaviour, upon a general accuſation 
nade againſt the party. Paſc. 23. Car. B.r. Vid.ſ#pra. 

One was bound to his Good behaviour, for ſtop- 
ping of a Conſtable from making a purſuit after a fe- 
lon, Trine 2.3. Car. B. r. For this is a publich offence a- 
gat the Common-wealth. . 

The Good behaviour is not to be granted againſi 
one, for ſpeaking of words only againſt one perſon : 
butit may be granted againſt one, for ſpeaking of 
words againſt divers perſons at ſeveral times. Hl/.23, 
ar. B.r. For that is a general misbehaviour, but the 0- 
theris but a particular misbehaviour. 

The Good behaviour was granted againſt one, 
on an Article ſworn and read againſt him, that he 
kd that he would burn down another mans houſe. 
Bl. 649. B.S. For a man ſhall be judged in many caſes 
by bis Words, thouzh na Atiions acccampany. 


Q 4 Heir 
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_ Heire. 


h 
He word Heir is nomen colleftioum, and extcnds | 


unto all Heirs. Trin 23.Car. Ber. " 
The Heir 1s favoured at the Common Lay, fy 
at the. Common Law 'the Anceſtor could nd 
convey away his Lands, from his Heir at Lay 
upou his death bed, without the conſent of the Heir 
But now by the Statute of 32+, . H. 3. the Lw is alteredin Ml pe: 
that part. Hull. 23 Car. B. fs "The Lawis the p By 


ſerver of Inberitances. 


Herjtk don 

Co! 

 AUeriott is the fruit of a Rent-ſervice il, Cor 
Gar. Br. This is t0 be > meant of Heriot ſerve nam as 4 
Aeriot: C ultoms | Ir 


Habeas Corpus. 


Ra Lakin Corpus $a1l be made out in the6at ul E 
St on [1me,to remove a cauſe out ofan inferio2 Commgyerir! 


prber than the Comnrt in London, Middleſex, 0: thipfr 1 
M=rſhalfey, oz other Tourts within 5. miles of Loſſes 
dontetozmable imme diate ; but at a day certain if 

Epurt : : END Coal guery ſich Habeas Corpus AI 


£92115! ie in Trin. c@ Hill. Ferm, te not ;retoune1s 
able ater the ſec. reroen 't the erm. Miroceſ 
Magiſtrum Liveſay, & a.10s Paſc. 2 5, Car. 2Mfſings 
Regis. OE OS 4 6 5 that py 
bnot j 
-; If a Prifoner appear in Court, upon a retort of Cmay 
Habeas Corpas to.xcmoye him hithcs; and theredf fot! 
| app 


__ \ 
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ppear by che retorn, that there was good cauſe to 
commit the pritoner to priſon, and to detain him 
there, the Court will remand or fend him back to the 
place w here he was frtt committed but if upon the 
ri0rn, it doth appear that there was no Jawful cauſe 
for fl ocommit im. then the Court will diſcharge the 
ic poſoner ; but it it be duubitul ro the Court, whe- 
nw, ther he was lawfully committed or not, then the 
er. Court will bail the priloner, unul the matter do ap- 
Jafſ prir whether there was cauſcornot, Hill. 21: Car. 
tr þr. Trin. 23. Car. Br. 


Fa Cauſe be removed in the vacation out of Lon- 
bn, Middleſex, o2 the Marthalſey, oz other 
Courts within five miles ef London by Habeas 

11. Corpus retbanabie immediate , and Bail pur in 
1&5 of the” firſt retozn of the next 'Term, if the 
'MWIrlaration be delivered e:ght dayes befoze the 
mof the Term, then the Defendant 1s fo plead 
h anſwer ; and m Mich. Term, ifit be deliver- 
®d befoze the rffozn day of Craſtin. Anim. And 
0 Eaſter Term , befoze Menſ. Paſc. then the 
ffendant 16 to plead ro tryal the ſame Term. 
AE Liveſey, & alios. Paſc. 21. Car. 2d. 
_ ew 


A Habeas Corpus ad refpondendum, is when any 
ene 1s impriſoned; at the ſuit of another upon a legal 
proceſs, in the Fleet or any other prifon, except the 
ings Bench priſon, and a third perſon would ſuc 
tlat priſoner in this Court, and caunot, becauſe he 
bnotin cuſtody of the Mareſchal of this Court,therc 
lie may haye a Habeas Corpus, toremove the priſoner 
doit of the priſon where he is, into this Court, to an- 
A > {wer 
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(wer unto his Action here. 21.Car. B. r. And forthy 
cauſe it is called Habeas corpus ad reſpondendum) hy 
cauſe be it to anſwer theparties Aon. 

A Habeas Corprs cum Canſa,doth remove the ho. 
dy of theparty for whomit is granted, and all the 
Cauſes which are then depending againtt him, 2;, 
Car. B.y. And for that reaſon it is called a Habeas Cor: 
pus cum Caulſa,the body with the cauſe,which is nome 
collectivum,and implies all cauſes. 

A Habeas Corpus 15 either ad ſiebjictendum,granted 
on the Crown fide : Cr, ad reſpoudendum, granted 
on the Plea fide. Ad ſubjicienderm, to ſubmittothe 
Order of the Court in Criminal matters ad reſp Mutt 
dendwem, as abovelaid. | 

The Court will not grant a Habeas Corpms,retom- Wii 
able immediate but in ſome Caſes they will give bu Mare 
a ſhort time to retorn it. Trix.23. Car. B.r. For thigh Ml Th 
tbe Law doth favour liberty, yet it allows convenientiine 

for doing of things. | 

But it 15 in the diſcretion of the Court to doit 
and inthe Caſe of one Sadler. Mich. 21. Car. 2. ky 
The Court granted a Pluries Habeas Corpus with 
penalty of xCco. /. retornable immediate. 6 

After the retorn of a. H:beas Corpus is read andiYWi 
ed in Court,it cannot be amended. Trin. 23.Car. bY 
For tis then a Kecord of the Court - 

None ought to take out a Hzb-as Corpus lo! 
Priſoner without his conſent. Tri. 23. Car: bY 
This bolds not im all Caſes » for one may take out ag 
Habcas Corpus without his conſent, to charge bimm 
en Aion. 

A Habeas Corpus to remove one that was colig-. 
mitted for debt,trom one priſon to another, maj! 
granted, retornable immedzate, or rather in dilat 


i 
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t Mhrthis - only a Habeas Corpus ad recipiendum, in the 
» M:ture ON 17. 
h Hibeas Corpus was granted out of this Court, 
ireed to the Scrjeant at Arms of the Houſe of 
(mmons 10 Parliament, for a priſoner committed 
mtohim by aCommittee of the Houſe of Commons. 
Uh, 2.3. Car. B. re | | | 

A Habeas Corpus was denied for a priſoner to have 
infor a Witneſs at Worceſter Aﬀizes by the Court. 
Tin. 1657, 
Ads, of this Court will not grant a Habeas Cors 
winthe Vacation, tor a priſoner to follow his ſuit 3 
utthe Court may grant a ſpecial Habeas Corpus for 
piſoner to be at his tryal in the vacation time. 
M1650. 24. Mais. B,S, For this may concern bint 
wethan the other cane 

Tie Court will grant a Habeas Corpus to one, to 
wmpriſoner out of prifon to be a witneſs for him - 
atryal, but at the charge of him that deſires the 
Ws Corpzs, and at' his peril, to take care that 
ſeyriloner do not make an eſcape. 29, Funiz. 1640. 
ris BS. | 
5) Newdigate Jaftice, Trin. 1659. If a Habeas 
ju be granted , to - give liberty to a priſen« 
F that lyes in priſon upon an Execution longer 
an for one day , this is not according to 
W, 
The Court uſeth not to put the reaſon into a 
Wear Corpns, why they ſend for the priſoner 3 for 
nay be for Treaſon ,. or great Conſpiracy. By 
«line F:it;ce, 


Habere 
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Habere facias poſſeſſionem: 


One may have a new Writ of Habere facis uſt 
onem, if a former Writ of Habere factas poſſeſtonem in 
the ſame Cauſe be,not well executed or retorned, [ 
Mich. 22. Gar. B.r, For that is all one as if ſuchWri 
had never beet taken ont 3 becauſe the party hath nfruſM 
er benefit by it. | | 


= 
Homage, 


. When livery.is granted to the Heir at full age, fi» 
the Lands for which he was in ward to the KingaW | 
ring his nonage, and which were by reaſon thei 
in the Kings hand:his homage which he ſhoulddouW/” 
the King (by-reaſon of his tenure) at the time whaſſſ#) 
the livery isfaed forth, is reſpited for a certain ſin! 
of. money, to be paid yearly tothe King by the-kirſſ 1 
until the. hejr.ſhall do his homage, and theſe mow: 0g: 
are called reſpite of Homage : becauſe by reaſon ttc 
ſach monies the Homage is reſpited, or put off roſpint 
yeaw, to year, 1655.B.S. This leawning is nom ml UL 
doors by thetaking of tenures in Capite away. || bs 
. | 80t of 
Hundred, ol cl 3, 
| | Miicm | 


Tt a robbery be begun in the Hundred of Dall Wow! 
ended in the Hundred of Sale; the Hundred ot D beneſe 
3 chargeable for this robbery, upon the Statute" 
Wincheſter.1655.B.$. Q. For at ſeems both fwd thee 
eÞargeable. vid. tit. Felony. | by 
ny-CdC 
ecard 
WMrt, 
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Fury. 


Y Glyn Chief Fuſtice- This Court will not or- 
Nic the Secndary to return a Jury to try a 
(uſe at the Aſſizes, except both parties conſent 3 
br this were to thwart the ordinary courſe of pro- 
xedings. But in Canſes that are to be tryed at 
th Barr , the Court ani #po0n good cauſe ſhewed by 
her party why #t ſhould be ſo, w3ll order the Secondary 
It was ſaid by Glyn Chief Juſtice. Mich. 1658, 
Tut the Court may dire& the order of ſwearing of the 
fmupon a tryal at the Bar, contrary to that order thas 
th Jurors are retorned in the: Panel. Nota : for it 3s very 
mth done. _: 
The Court was moved, that a Jury of Merchants 
night be retorned ,” to try an iſſue between two 
Ikrchants, touching Merchants affairs,” and it Was 
Wuted. Hz//. 21. Car, B. r. Becauſe it was conceived, 
might bave better knowledge of the matters in diffe- 
mee which was t0 be tryed, than others could who were 
wiof that profeſſi 977. 
f 4 Jury may find a thing which is not given unto 5 2 7 4: 1- 
{min evidence, if they do' know it of: their own <4 7, 7/ 
Wowledge. Mich. 22. Car. B.r. For they-may enform 
W'rrſelves of the truth of the fa they ave to'try, by all poſ= 
We and lawful means they can, and aro not iſolely tyed 
\theertdence grven at the barr, t Rao | 
A Jury may take notice'of a matter of Record, but 4- +1 
"Ky cannot try it. ' Mzch. 22.. (ar. B.r. For a#4#0;4- 
ord muſt be tryed by it ſelf, and judged of by the ©; 
Wurt, | 
In 
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In every Caſe where there isto bea ſpecial] 
ry retorned, there ought to be a ſpecial Writ 
Venire facias to ſummon that Jury. Mich. 22.c, 
B. r. 

If more than twelve men be retorned upay 
Jury, and do appear, the tirſt twelve that ſtandj 
the panel, are to be ſworn, and to try the Car 
This 15 the uſual courſe 3 ſed £. Whether it be offi 
neceſlity it ſhould be fo, fince they are all fy 
{ed to be indiffterently xetorned. Paſc. 23. (4 
B. S. This is te if none of them be challeyd W 
but if ſome of them be challenged, and the challeny if 
alſo made good againſt tbem, then ſo many more of th 
that remained above the number of twelve, ſhall uf 
hen in, in order as they are ranked in the pad 
; fill up the number that wanteth, to mak it « 

wry. " 
If a Jurordo inhabitina houſe that is in thePai 
of Dale, and do occupy Lands that do lic in th 
Pariſh of Sale next adjoyning, and he is retotn 


upon a Jury as of the Pariſh of Sale, this is wi 


enough although he donot dwell in Sale. Poſe 
Car. B. r. For be ſhall be ſaid to be as well of the lun 
where the Lands lie which be occupyetb, as if the 
where heinhabits : for beis a pariſhioner in Sale,thoul 
an inhabitant in Dale,and be may as well be ſaid 
6: of Dale. | 
It more than twelve men do appear at a trya,Þ 
ter twelve of themare ſworn, the reſt that arc uh 


{worn,muſt not continue upon the ftand with 00; 


that are ſworn,but muſi depart.Paſc.23-Car.B.r-1 
tbey may not be bindred in attending to the cp 
dence, or any thing ſpoken to them privately, to ſway i 
frrther than the evidence will dire. 
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t ( 


The Court may give the Jury leave to drink at the 
kr, after the evidence 1s given to them, and before 
the verdict, 1f the Plaintiff and Defendant will con- 
fat unto It. Paſe. 23. Car, B.r. But they may not drink 
gt of the Court. A Fury bad leave to drink at the Bar, 
or 8 log evidence given, in a very hot day, in Eaſter 


Mm above-ſaid, by the conſent of the Plaintiff and De- 


CILLA nt. 


| InCaſes, where it 15 conceived an indifferent Jury - 


mill uot be retorned between the parties by the She- * * 


nfof the County where the venve li:s, the Court 


yon motion, will order the Sheriff to attend rhe 


thWkcondary of the Office with his Book of the Free. 


holders of the County where he is Sheriff, that he 
{ce an indifferent Jury retorned. Trin. 23. Car. 
br. Byt there may be probabie matter ſhewed to the Comrt 
wav indiffercns Fury may not be bad, elſe the Court 


ani 0 make 20 ſuch Rule. 


AJury cannot try a Confideration to gronnd an > /-"* 


Amplit upon, it the Contideration was given or a- 
d& out of that County where the action 15 tryed. 


Wm. 23. Car. Br. For this were ts try @ matter of Fad, 
weref they have a0 c:Nuſance. 


Yon a motion aud an Affidavit made in Court , 


ftiat the Cauſe to be tryed at the barr, is a Cauſe of 


it great conlequence, the Court will make a 
tule for the Sheriff to recorn 48. Jurors upon 
be Jury, Trin. 23. Car. B. r. That each party 


Wu have liberty of challeng, and yet @ ſufficient Fury 


VIE) an. 


11 A Tenant that 35 within the difireſs ofa Lord of a 


T. 


yik 


| 


annor or Lecte, ought not toſcrve upena Jury, wm 
Gaſc that concerns the Lord, Mich.23. Car. B-r. 
nafue? be preſumed, be away not be indifferent, in 


repard 
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regard of fearing to diſpleaſe bus Lord, under whiſed. 
ſtreſs be lies. 

Atter a Juror is [worn,he tmay not go from thehar, 
anti} the evidence be given, and the directions ofthe 
Court, for any Cauſe whaiſoever, without leaye of 
the Court : and although he have leave,he muſt hay 
a keeper with him. So cau:20u5 25 the Curt to prevent 
all ſuſpicion of ſinifter proceedings in ihe tryal of Cayjy, 
Paſc. 24.Car.Þ:r. 

If a Juror be challenged, and the challenge entred 
by the Secondary, that Juror cannot be after thtYſ 5 
ſworn as a Jury man, to try that Cauſe whercinheW 
was challenged, viz. at that tryal 3 although thepar- I ( 
ty will waive his challenge, if there be Jury mee-M 
nough beſides to try the Caufez but if there be not Wy, 
then the cauſe of challenge muſt be ſhewed, and ty: 4 
ed, and if it be found no good challenge, he maybe, 
{worn.Paſc.24. Car. B.r. Q, Fhetber before the chu 
lenge entred, he may be ſworg. 

Where a tryal is to be, tor a thing that concens 
the Under-Sheriff, there the High-Sheriff ſhall rc 


torne the Jury. Triz. 24. Car. B.r. For bere fall 
be no favour ſuppoſed 3 but if the tryal concers th Wi 
High-Sheriff , the Under-Sheriff ſhall not retrn ie y 


Fury, for there may be preſumed to be favour : fir i | 
Jervant depends upon the maſter, and not the maſter 
o# the ſervant. Q.tamen : for the maſter may f avon ii 
ſervant. , 
The Jury ought not to have any writing Wa 
them when they go from the Barr, which hath 
been proved, although ſuch a writing hath 
Liven in evidence unto them. For though 8 Wy, 
given in evidence , yet if it be not proved, nothin 


can be direcily. concluded from it, and wa” © 
| | | [ 
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Jury is not to have it to guide their Conſciences by. Mich. 
14. Care B. r. 


ir M The Jury may find matter of Record, if they do - : 7, ++ 
he MW know it of their own knowledge. For example, if *** * 


ol the Jury do know that John Stile Jevied a fine of his 
ve WW Lands 32 Dale to I. N. they may find it that ſuch a fine 
ent WH gas levied. Paſc. 1650. B. $. 10. Maii. For a mans 
fo Wh wn knowledge 3s more Certain than any evidence can 

wen. 

red goo are three grand- Juries retorned every 
lat WI Term to ſerve in this Court, every Jury conlifting of 
ite WI 16,17, 18, 19, or 20. Jurors, or more, to enquire of 
are WE Offences Criminal committed in the ſeveral parts of 
0&-W the County of Middleſex through the whole County. 
ſhruſon why there are three Furies is, becauſe there are 
tree Hundreds in Middleſcx, and for every ſeveral Hun- 
bel, there 3s a particular Fury returned to ſerve for that 
Hmdred only. 

Though a man be very aged, yet it he be am ofan #- 
be body, and not infirm, he is not to be cxculed 


i (ma{crving upon the grand Jury, 

99 One Butler, 2 man of 72. years of age, was denyed 5: 
; th le Chick Jultice, to be cxcuſcd to terve, bucauſe 

e Jens of an ab'e body, aud had his {cules and un» 

f Vfetanding perte<t. Hill . 1651. B. $: 

&/ Onethat hath no t reeho!d in the County, or 1s a 
LL 


ſtable, or a Surveyor of the high- way. is not 
lereby to be exciſed from (crving upon the grand 
Wy. For ſmall excuſes muſt not ſerve to protect men 
WW" ſerving the pablick,, which is 10 be preferred above 
h 3vate intereſt. Paſe- 1641+ Þ. $. By Rolle Chief 
ſie, 
Wi Jurors that appear ata tryal, ſhall not have 
l charges allowed chem, ifthe Caule be not tryed 
| R tor 


241i,l. 


' not take them with them out of the Court. 1654.38 
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for want of Jurors. Paſc. 1£52. B.S. For their appear 
ance is of no benefit to any body, and therefore it is nong+ 


fon they ſhould receive any recompence. | 


When a Juror is withdrawn,he is firook out ofthe i « 
panel by the Secondary, if 
Upon a general iflue, the Jury may find a Re. 
cord , but not upon a nul tyell Record. Pld 
1651. For there the Record muſt be tryed by it 0 


ſelf. pl 


If but eleven of the Jury be (worn, if the twelfth th: 
man do ſtand by, and hear all the evidence that wy of! 
given to his fellows, he may be ſworn afterwards, Wont 
and paſs upon the tryal. By Rolle Ebief Fuſtice.1654 Wb 
Paſe. B. S. For the jFurors are ſworn to try the iſm, Wi! 
zpon the evidence they ſhall bear 3 ſo that it ſeems in fi 
vour of tryals, the time of — being ſworn is ui MW! 4 
material, whether before or after the evidence. Q.tamen, the 
for this 1s very rarely done. One 

The Jury may take Depoſitions taken in Chancery, W*:4 
and exemplitied there, given in evidence to then, _ 
from the Barr with them : but if they be not exen-I{ Jt 
plitied, they may only look upon them in Court, buſt 


(| 


For to ſee them, is no more thanto hear them read, au ® 
they are not ſo authentical if not exemplified. & 10 


Wilt 
Iſſue. 


io, 
In the Caſe of 1/c0d and Fetherſton. Trin- 1657. 1 (th 
was ſaid by the Court. That if the Defendant done? 8 
plead, and the Plaintiff replies and denics the Pie *cem 
the Defendant ought to make up the iſſue; for by th"? 1, 
replication aud denial of the Plea, a new ifſuestc 0 fa 
dred by the Maint? , 'vlve 
| No 
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' Every Iflue is to bejoyned in ſuch a Court that 
hath power to try it, otherwiſe the ifſue is not well 
joyned. 21+ Car. B. r. For if the Cauſe cannot be try- 
dthe iſſue is fruitleſs, and if it be tryed, the tryal 3s co> 
nm non Judice, ard ſs n0 good judgment can be bad 
won 2t, | RR, 
'Ifan Action of Treſpaſs be brought againſt two. 
ſor entring into the Plaintifts Land, and one of them 
pleads that the Land is his freehold, and che other 
4 thathe entred into the Land by the commandment 
« Wofhim that pleads it 15 his trechold, hers is to be but 
k me iſſue joyned. 21. Car.B. r. For but one of the 
M Difendants  clatmes an intereſt in the Land, ana the 
wt, ther juſtifies but as @ ſervant unto him, an if the tryad 
fr toſsfor him that clatmes the intereſt, tbere is 1:0 colour 
"ef difion to . be maintained againſt the ocher, 1nd iff 
70, teiſue be alas forend ag ainlt the Defendants, they ſhall be 
fund guilty of a joynt treſpaſs, for which there needs but | 
en, We ive to be joyned. 
em, | 
nM Jthe Defendant pleads to ifſue,and the Wlaintiff 
bſÞogen to enter it the ſame Term Jfſie is jr on- 
pg, the Defendant within the firſt five daies of 
nf! next Term may alter his Wlea, 5nd plead 
& novo anp vther {lea what he piecſeth. Per 
zitrum Liveſay, & alios 6c. Paſc, 21. Car, 2di, 


KP, 


"Y [Frhere be a Demurter to an evidence, ard the 
Joſey whoſe evidence is demutred unto do plead to: 
Plea edemurrer, and joyn Ifſne wich the. Detendanc 
py thÞ it, this .Iſue mult not be-joyn:'d upon a mat= 
rs te jp tact in the evidence, but all the matters of. 
iglven in evidence mult be agreed, or clfe the Iffue' 

Bo 'S 


Wo! 
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is not well joyned ; for the Court arenot to try mat. 
ter of fa&,tor that would 5e for them to givea yer. 
dict. Mich.22. Car. B. r. IF hereas the Court are ontly ty 
declare the Law, whether ad4mitting that all the matty 
given in evidence by the FlLiiniiff be true, it doth prove the 
aſſue in queſtion o not, which they cannot do, except all 
the matters in fad be agreedto be ſo as they weregivenin 
evidence. | 

By the Rules of the Court, if the Plaintiff will no 
try his iſſue after it is joyned, in ſuch time as he 
ovght by the courle of the Court to do, the Defer- 
dant may try it by Proviſoif he will. Hil/.22.Car.Br. 
Th:: he may free þimſelf Gif he can ) of the danger al * 
trowble b* my be ſubje& to, by the depending of th 
Aion b-ou bt againit bim, and to recover bis Coſt 
for bis u1.;uſt vexation. his is given by the St 
zUte. | 

A Judgment may he entred as to ore part of an lk 
Tflue, and 5 zo!le proſequz to another part of the ſane " 
Iflue. 7 ajc.23. Car. B.r, This is only where the ſu + 
m1) b- /rvided. A nolle profequi z5, when the Plat "y 
tif) cauſes it 10 b evired upon the Roll that be mil * 


pr ojecute ro further, and is as much as to fay itt Lai A 
nolo proſcqui. | i 
+ Where there is a Demurrer to one part of an | j F 
1 AS 


ſve. and the other part of it remains to be tryed by 
Tory, the Tryai or it may to be either betore; of, 
aitcr the arguing of the Demurrer at the Election 
the Plaintitt. Paſe. 23. Car. B.r. Fr the Den X 
rer and the Iſſue have no dependency one upon the "th Ee 
. | C Of 
for .»e pars concerns matter in fad,and the other mal Gs 
zn Law. 
Every ifſue ought to be joyned upon the Ml 


materia! thing in the Cauſe depending, that allt 
maſt 


won. 
649, 
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Hill. 23- Car. B-r. For elſe the trial will prove © 
linle purpoſe > becauſe” the matter in quejtion will reſt 
wndeterminc . 

It an Iſſue be once joyned between the parties, 
this iſſue capnot afterwards be waved, if it bc a good 
Iſue , except both parties do conlent unto it, al- 
though the Iflue be but in papcr, and not en- 
rolled in parchment. Trii. 24. Car. Br. Theref re 
TY; ir good to be wen adviſed before the Tſue be joynrd. 
kd Q. 


} na tranſitory action. Trin.24. Gar. B.r. For tbe place 
10. p nf > RN 62 b 
1, Wh 29t materzsl, as 2425 11 a real and mixt Aciton : fur in 
"WI crranfitory aftion.it matters not where the party layes ibe 
tauſe of aCtzon to be. 

An immaterial Iſſue joyned, which will not bring 
the matter 1n queſtion to be tried 15 not helped aticr 
Terdict, by the Statute of Fe-fail.s, but there mult 
kaRepleader, but an unformal Iflue is aided by 
te Statute, and ſoit was adjudged. Mich. 18. Car. 
i, Rep. in B. y. Inter Walltngham & Combe. Intra 
- In. 17: Car, Rot. 1575. 26. Jan. Hill. 1649, Paſce 
i650. 4. Mazz. B. $S. For this is matter of ſubſtance > for 
f there was no Iſſue, there could be no Verdi, and ſo it 
h, arif n thing were done in the Cauſe, and therefore 
lbere muſt be 2 new pleading to bring the matier in que= 
jun t0 az Iſſue. 


Yu of them is a good Iſſue, and well joyned, and 
tie other is not.a good Iflue, but i]1 joyned, and up= 
mtryal of the cauſe, entire Dammages are given 
pon both the Iſſues, this is crroneous. 31. Far. 
649, Hill. B. S. For here are Dammages given, for a 

| R 3 : matter 


matter in queſtion bur wear the parties, may be tried* ©: 


-\ 


The place ought not to be made pant of the Iſſue 2 : 


li there be two Iſſues joyned in one caule, and 5 


M44 24- + 


F (4, "pag 
- - % 
bros + 459 


- and Defendant,and not betore. 6. Feb. 1650.B.S.þ 


245 The PraGiical Regiſter; Or, 
matter, which is not rightly tryed for want of Joyning s 
good Iſſue to bring 4t in aneſtion, and ſo the Fu, 
being entire for both Iſſues,that which 1s well tryediovi- 
tiated, and the verdift to no effef as to it. | 
An affirmative on the one part,and a negative 
the other part, although it be but an implied Nep- 
tive, do make a good Iflue. 15.Mazz. Paſc.1650, BS, 
For au :mplyed negative 5 doth deny what is affirmed, 
although not ſo plainly, as an expreſs negative dh 
and (6 there.is a negative, and an affirmative tomake 
Ti[ue. | | — | 

we hen a Plea is pleaded to the Plaintiffs Decly; 
tion,and the Plaintifls Attorneys hand, is ſet to this 
Plea; then the Iflue is joyned betwixt the Plaintif, 


ther-Goth parties are agreed of the matter in queſtion| 
twi:t them. .  _ ; | ; 

By Giyz Chict Juſtice. Hill. 1655. It hath ber 
held to plead nn et fadum, 15 2 general Iſſue muſiſh5: 


Adion ot Covenant, £. Vi 
: E | fd 
Judgment. (tO! 

| 11.C 


It was ſaid, Paſc. 1657. B. $. By Herne Second: \Jadg 
and Tho Feiellan ancient Clerk of this Court, Thilf al 
a' Judgement upon a »1þil dicit, ought not. to ((Þ"zc 1: 
entred bythe Rules of the Ceurt, until two Ru Al 
have been given in the Qffice for the Defendant Wugth 
pad on on. . | fngli 
 Anerroneous Judgment in Chancery is reverſabſ{r-B 
in the Kings Bench. Dyer. 3 i5. quotus. YL No 
'* Upon a Recovery in any ACtion, where the Pliſſ®mo 
tiff doth declare fora thing doue, vi & armis 3 FER 
Judgment ought to be entred with a Capiatur : fea 
} 7 #62 dl E200, $f nd: Es | "mi 
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where the Plaintiff is not to declare with a vi & ax- 
. Wai, there the Judgement againſt the Defendant 
wht to be, that he be 7 miſericordia. 21. Car. B.r. 
Mike Capiater which is impriſonment of the Party, and 
» Mite Fine for the King, are for the breach sf the Publick, 
Puce, which every Aion vi & armis, doth imply : But 
WW irſpoſſes on the Caſe do mot ſo, and therefore there the 
farty is only to be amerced, and not t) be impriſoned or 
fied, and this is tbereaſon of the different entry of the 
\uigments. 248-P- go | 

 Amanisto have Judgment by this Cqurt, to loſe 
MF tis hand, Lands, and goods, and perpetual impriſon- 
MI nent, for endeavouring to ftrike a Judge fitting in 
kdgment,or ftriking a Juror in the preſence of the 
ldge, or for firiking in Yetminſter Hall fitting the 
Courts.22.Ed. 3.13, Fiz. Fudgment.174 Stamf.38. So 
ved 6: it of 072 that reſcueth ſuch in offender. 22. Ed. 3. Afſ. 


nl 1 


Where there are ſeveral Judgments againſt the de- 
kndant,one of thoſe Judgments may be reverſed as 
troneous,and yet the otherJudgments ſtand in force. 
1.Car.B.r. This is meant where there are ſeveral diſtin 

df j#dgments entred upon Record. 

Thill Allerroneous Judgment given by the Judges of Al- 

o Weis reverſable in this Court. Dyer 250. 

Ru All Judgments, given in any Court of Record, 

Jught to be entred in Latin : And if they be in 

_ they are reverſable by a Writ of Error. 21. 

Br. 

No Councel onght, by the Rules of the Court, 
Fomove any thing in arreſt of Judgment, except 
the Roll, wherein the Judgment is entred, or the 
"ez be in Court. 22, Car, B. r. That the Court 
R 4 may 


fine for the King 3 butin an Action upon the Caſz, * *-, 
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may he ſatisfied, that the matter moved,in arreſt of} 
ment. is try recited from the Record > for the Court witli 
not re!y upon the allegation of Counce! at the Bar, 

Thcre is diffcrence between a cuſtomary Judy 
ment, and a Judgment given,according to the Com 
mon Law. Trin 22.Car. B.r. A Cuijtomary Jud 
is a Fudgment given within ſome particular uriſditii 
on by vertue of ſome Cuſtom uſed there. © © 

It is ſufficient matter for the Dctendant to move 
in Arreſt of Judgment, to prove that he had nf 
ſufficient notice given unto him of the tryal, befor 
the tryal, according to the Courſe of the Court, 2: 
Car. B.r. Hill. Viz. to flop that Julgment, and to obia 
a Kule for a new tryal upon the old pleadings. 

It a Judgment be given which is crroneous, ax 
the Plaintiff do take out a Scire factzs, upon thi 
Jadgment, and have a Judgment upon that $ 
facigs : the Judgment upon that Scire facius 1s 
roneous alſo. Mich. 22. Car. B. r- For if the fa 
dation be naught , that which 7s Lanlt wpon' it, m 
needs fall , and bere the firſt Fudgment is the gra 
of the ſecond, which being erroneous, the ſecond canmt 
good. | ; 
A Judgment which is given, contrary to ti 
Verdict, which was found in the Cauſe, is a vo 
Judgment. Mich. 22. Car, B.r. For the Tudgm 
is to be warranted by the Verdif, and is but ihe of 
mince of the Verdi, and theref:re it muſt wat 
tradi} the . Verdict , but concarr with it 6 
thin: s. 7 "= 
The Court will not reverſe a Judgment, which 
given upon a Nibil dicit, and by the Rulcs of Uſiti 
Court, upon a motion, although-the Plaintiff 
D. te .daac do detire it, but by the —_ - ; 

| aint 


- by 
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Wintiff and the Defendant, the Court will grant a 
>M-olcadcr in the Caſt. Mich. ©2. Car. B. r. That 
Wh matter in queltiz may come to be tryed which 
| the Judgment upon ihe Nihil dicit was never trys 


If aV-rdi& be givenafter the Term, no Judge=- 

; Wrent can be given upon that Verdict,until the next 
ſam following: Mich. 22. ( ar. B. r. 23, Car.B. r. 

n ſuch proceedings in the Law, onght not to be in the 
Miucation time, but in Term time 5 for the Tudgment is 
fr: 43 of the Court, and the Court fits not, but in 

1M, | 

If a Judgment be obtained, but the Plaintiff 25», 4-* 

wth take out no Execution upon this Judgment, in 

jar and a day next atter the Judgment given + 

Wic Plaintiff cannot then take out Execution, until 

mW hath revived this Judgment by a Scire factas, 

s efOÞutich Scire faczas 1s to give notice to the Defen- 

uit to ſhew cauſe why the Plaintiff ſhould not take 

ut Execution upon the Judgment, which Writ he 

have without motion, by the Courte of practice 

| the Court: but if there be a Judgment above ten 

ars old, upon winch no Exccution hath been ta- 

out, luch a Judgment cannot be revived by a Sc 

Wtfcas, witnout a motion and leave of the Court, 

meſſQut the Court may thereby be put in mind of what 

offs tormerly done. Mich, 22 Car. B. r. But 

t cofÞit Court doth not uſe ts dewy a Scixe facias in ſuch 
18 6 caſe, 

[the Defendants Attorney do enter a Plca for 
hickÞ6 Clycnt in thc Office, the Plaintiffs Attorney can- 
of tFit enter a Judgment againit the Dctendant upon a 
if anion! dicit , or tor want of a Plea, although the 
of Fa be. not given unto him by the Defendants At- 
Lao R torney. 
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torney. Mich. 22. Car.B. r. and Paſc.24.Car. B.r,Fy 
#he Office is the place where the Attorneys on both ſe 
are to inform themſelves of the proceedings in their Ciy-M; 
ents Canſes 3 and the delivery of Declarations andPha 
&c. by one Aitorney to another in their Clyents Cauſes ili 
rather matter of courtefie and civility, than rf any nee 
ty or duty > yet it is the uſual prafiice to doit, and 
rarely omitted. 
Four days after the Plaintifts Attorney doth briflh,, 
the Poftea into the Court, it the Rule for Judgmenh; 
is out, he may enter Judgment for his Clyent bill 
the courſe of the Court, Mich. 22. Car. B.r. If | 
* cept the Defendant do then, or. before , move ſn 
#hing te the Court 10 arreſt of, or to ſtay Judgment, iff 
. ne Fnedgment ought to be entred before a Rule be giveny; 
'08-a verdich,and ſuch Rule out, but upon a non prot, the 
35 0 need of any Kule. | | | 
Where a Judgement is arreſted only for miſpled 
ing, there. the Court will grant a Repleader. Wy, 
22. Car. B. r. To tbe end a good Judgment wifi 1 
be given , which cannot be upon an ill Phu 
Ing. 
\ Judgment was reverſed in this Court, for ta - 
tology uſed in it, Mich, 22. Car. B-r. That is, fu 
_peating the ſame thing over and over. For the Lan x 
ot (ufſer Barbariſmes in the proceedings thereef5] 
 tbey will in te concluſion bring all things inias 
fuſun. | 
Ifa Judgment be unduly obtained, and uti 
- Proot thereof be made unto the Court , the Coiff 
. will vacate. the Judgment , and reſtore the pil 
damniticd by it, to be in the ſame condition i 
he was 1n before the Judgment. Mich. 22. Car-Nhhe y| 
Without putting him to a Writ of Error. Paſc- Wth 
i 87 
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ForMics. B.r. For the Court will not be made aſtale ts do any 
errſon injlery,and the Conrt will alſo,puniſh the party that 
CM the falfity to obt ain 7t. : 
ro If one will take advantage of a Defeafance of a 
1 ;ugment,to avoid the Judgment,whereupon it was 
eſtMnade, he muſt plead this Deteaſance in Court,other- 
illviſe the Court cannot take notice of it. Mich. 22.Car. 
br. For the Defeaſance is a private thing berween the 
riWhrties , 42d 120 part of the Record 3 but by pleading 
nendWy it becomes a matter of Record of which the Court may 
1 ff entice. 
LY A Judgment in an Action of Detinue, is given 
ſont mditionaily, that is to tay, that the Plaintiff reco- 
t Wile the thing it (elf, which 15 detained, if it may be 
nd. but if it may not be had, that then he recover 
 ommages for the thing. Hal). 22. Car. B.r. viz. 
{Winmages to the fullvalueof the thing it ſelf, and alſo 
fr the Detaining of it, if there be any ſuch Dam- 


Whereſoever the Defendant is upon the Judg- 
unent to be fined to the King, there the Judgment - 
tobe with a Capiatzr , but where he is not to 
t fined, there the Judgement ſhall be, that 
Wile Defendant be i» Miſericordia. Hill. 22. Car. 
"TW ' The Capiatur 3s to take the party, and 10 
riſen him till he pay the fine. To be in Miſeri- 
Wordia, ;s to be amerced in bis goods for the injury 
| ee Law to the party at whoſe ſuit ht is condem =» 
WM, 2.40. p. 6. 
Though, a Judgment be legally ſigned, yet if it be < 
Fcrentrcd itis no Judgment. Hil. 22. Car- B- re 
on "JF" every Fudgment muſt be matter of Record, but be- 
PAP the entry it 3s not ſo,the ſigning of the Fudgment, is 
aſc itheleave of the Maſter of the Office for theAttorney to 
r the judgment for bis Clyents | By 
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By the courſe of the Common Pleas, a Surety tha 
is bound with one in an Obligation, may plead for 
the principle to an Action brought upon this Qhlj. 
gation,and acknowledge a Judgment agaiult, hin; 
tor they make no diftinction betwixt the Principal; 
and the Yurety in an Obligation, but accompt it thei; 
joynt debt of both. But this ſeems very hard, andff 
this Court wil not admit ot {uch practice. Paſe, 12 
Car.B.r. Itis ſaid;that now the Common Pleas wil 
ſuffer ir,but do agree in their pr actice in this point yi 
this Court. 

The Defendant hath all the Term , wherein 
Verdict was given againſt him to ſpeak any thin 
toarrclt it, ( it the Plaintiff hath not given his fo 
daics Rules, and figned his Judgment, which ith... 
hath, then itistoo late to move, and the DefendafM;. 
15 put to his Writ of Error ) for the Jug ment is, 
the Term,wherein it was given in th. breaſt of lr... 
Judges,although it be entred upon Kecord, Paſe. oM,;i 
. Car. and 24. Car.'B. r. | 

A Judgment may be entred.as to part of an 
and a Nolle proſequ; may be entred, as to another puſh 10 
of it. Paſc. 23- Car. B.r. This is where an Iſſue "Shy; 
be divided. Winn 

'Whenat a tryal the Defendant is called ( wi j,. 
is uſed to be done three times dittin&y by the Cay... 
of the Court ) and he doth not appcar, Judgme ot 
ſhall be taken againti him by dctault. PFaſc ſhit. 
Car. B.r. That is for nit appearing to make hs ſh... 
fence 3 for the Law will preſume he 14 guilty, and We 
. no Defence to make 3 but the Plaintiffs Councel m,,. 
pray it may be ſo taken, for the Cort doth tt mit mfr 
Othcio 3 ye? the Defendant may afterwards git ,, , 
matter in Evidence. TY 


pry 
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ay 1c Judgment be given for more than the Plaintiff 

demand in his Declaration,this Judgment is er-. 

WW ncous. Paſc-2 3+ Car. B.r, For to give one more than 

UW: bis dye, 3s as equeal Tnjuſtice, as to deny any one that 

pal dich is bis due And it ſhall be preſumed,that the Plain- 

We þf knows what ts bis due, and will demand it to 

an. full, or if be ſport! d not, yet it ſufficetb,if be will be con- 

ed to demand leſs. 
'n Ifan Action of the Caſe be brought againſt one 
hr pcaking of divers, diſtinct, icandalous words of 
wther, and the Dammagecs are Jaid ſeverally tor 
tem, 212. fo much Dammages for ſpcaking cot ſuch 
fthe words. aud fo muci: Damages tor the ſpeaiting 
fſchocher of the words, there Judgment may be 
men for ſpca+.1ng of tuch of the words, as the Plain- 
was dan:nhed by, and not for the other words, 
kwhich ic 44s not damnifed 3 But if the D:m- 
ues be lata Entire, for fpeating of al! the words, 
ml lome of the words be not actionable, ſo that 
UMMage@s cannot be g1ven UPON 42) the words 5 
Ireſhall no Judgmcnt or Dammages be given tor 
motthem. For the Court cannot proportion the 
Jmmages, accordiug to thoſe words which were: 
kmmageabie,and thole which were not. .\ 
Jadgmcnts given in inferiour Courts, muſt be 
Wired. Lieo confideratum ff per curtzm, 1n Words at 
"Woth, an } not 7-ev conſilerarum eft Gece as the uſe is 

the Courts at Feftminſter. tor if they do not; they 

D ; F*<rroncous there,choiigh it be not fo in the Courts 
Weſtminſter. Trin.2.3.Car. B.r. For infeatour Courts 
ted ftricily to obſerve their ancient forms, and wot to 
13 from thews ; f.rif they ſon! be permitted to vary 
Im them. many inconveniences rrould anickly follow by 
"wnrkilfelyeſs of the Clarks, to the great prejugice of 

petle, The 
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The Judgment in an inferior Court was entr(} 
Fudic.conceſ].eſt per Cur.whereas it ought to have been d 
confiderat' ejt per Curiam, and for this cauſe reverſed, 
Rain verſus Atkinſon. Mich. 16+. Car, 243 Regie, My 
B.R. 4 
Although the Plaintiff have ſigned his Judgment x 
againſt the Detendanc, yet he may waive it, if helffl+ 
will, and accept of a Plea from the Defendant, Trin, 
23+ Car. B.r. and 24. Car. B. r. For the ſyn 
of it doth not make it a Record of the Court, but if My, 
were entred, he could not waive it without leave of thWii: 

Conrte : 4. bin 

A ſpecial Judgment is, where one brings an+My, 
Ction for divers things , as for example, A nally 
brings an Ejedioxe firme pro tofio crofto, &c. and theWyrj 
Plaintift hath a Verdi& upon the whole Declarat 
on, and. doth waive ſome one or more of the other 
things for which the Action 1s brought 3 in ſuch cal 
he muſt releaſe his Dammages to all, and yet hemy 
have his Coſts of Suit. Trix. 23. Car. B. r. . Foil 

Coſts bave norelation to the Dammages, the Dammaghs 
are given entirely by the Jury; but the Coſts. of Sit 
are increaſed and ſigned by the Maſter of the Office wiſh 
can beſt judge of them. LL .:.0 

Ifa Verdict paſs for the Plaintiff, and the Plaintill 
will not enter his Judgment upon this Verdid, th |u, 
Defendant may enter it, and fo it is of a Writ 
Enquiry of Dammages. Tyriz. 22. Car. B. S- If "en; 
Plaintiff will not file it, the Defendant may do it. Fn 
the Plaintiff ought to be content with what the La 
gives him and if the Defendant might not enter it, 
ſhould be hindred from pleading it in Bar ta another Adi 
on brought againſt him for the {ame cauſe as the Laws P, 


lows him to do> - mt 
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6M 1f a Clark of this Court will not appear to an A- 
en Min that is brought here againſt him, the Plaintiff 
ed. Way enter Judgment againſt him by hz} dicit. By 
i yoodward Clark of the Orurt. For a Clark in Court 
; ſuppoſed to be alwates preſent in Court, and there if 
enter be will 20t appear, yet it ſeems it ſhall be all one as 
heMfebod appeared ard refuſed to plead, Trin, 23. Car. 
1in.Mbr. | | 
ill The Court will not give a Judgment, which they 
f #Minow would be againſt the Law,although the Plain. 
the Mifand Defendant do agree to have ſuch a Judgment 
wen, Trin. 23. Car. B.r. For the Fudges are to do e- 
n 4-Marl juſtice according to their beſt (kill, and not to err 
p. nifuly, and againft their knowledge to pleaſe the 
( ntler, i 
rat-Wl If the Plaintiff will not bring in his Poftea into the 
ther Mort according to the Rules of the Court, that the 
caleWifndant may have time to ſpeak in Arreſt-of Judg- 
maj{Wnent ; and the Defendant do make proof of this to 
or 100i! Court upon oath 3 the Court will Arreſt the 
agement until the Plaintitt ſhall move for Judg- 
SutWct, Mich, 2.3. Car. B. r. And he may thank bimſelf for 
' wVitrouble and delay, by not bringing in his Poſtea, as 
Wt opht ts bave done. 7 he like Law is in caſe of a Writ 
inte F,qviry, 8ec. 
, 0 Judgment cannot be entred until four daies aftcr 
rit 0k: P.ffes is brought in and centred 1n the Office, that 
if hl: Defendant may have lberty to offer what he can 
 Ffdout of the Record to arrcit the Jud gment, which 
Wountcd a convenient time tor him to do it, but af- 
it, that if nothing be ſpoken in the mean time to 
 A0Wricht the Judgment, ic may be centred. Mich. 23.Car. 
1.0 "HA 24+ Car. B.r. For then it ſh1ll be preſitmed be 
Wmthing to ſay toftop the Fudgment: 


It 
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If a Judgment be entred contrary to the Rule o 
Court, made to tiay tne entry of it 3 the Court upg 
motion will vacate the Judgment and amerceths 
party that entred it. Michs22. Car,B.r. For bis dif 
bedience ts the Curt. 
Where a Verdict is imperfe&, there can be y 
Judgmenr given upon it 3 but the Court will gaj®* 
a new venire facias tofummon another Jury to try th 
iffue again. Mich 23. Car. B.r. For the parties ſhall 
be compelled to go further back in their proceedings tha 
where the error was made, and that was by the Fur, i 
finding an imperfe@ Verait. 
If one bring a writ of Error to reverſe a Jul 
_ment given in the Common Pleas,and do not remon 
ol &-tthe Record by a Certiorari,ythe Plaintiff may my 
Fe F: - & od Ac 
vw in the Common Pleas ho Xccution, notwithlian 
mg the Writ of Error rought. Mich. 23. Car.bi 
Becaw/e he bath made no proceedings but wpon the Wrif 
Error, and ſoit may be accounted but colourably brow 
and for delay» But Q. Whether they will grant it, 
cauſe by the Writ of Error,their hands are forecliſed; 
#ow by the late At a Writ of Error is no Superlede: 
and ſo the: Law in this point is altered. "Wt 
Ina Judgment given for the Plaintifi to recove! 
fum ot money,the ſum mult not be written in hgure 
tor if ic be it is error, but it muſt be expreſſed! 
words at length. Mich. 23. Car. B.re. For a Tug fr 
conſis in words, and words are mide of letters and nl 
figures which can ſpell nothing, anc figures may eaſy 
altered. : 
| kf a Judgment be given upon an Iſſue tryed ! 
caufe wherein there is alſo matter of Law jn difpug® 


upon another iflue depending in that cauſe bctoret 
mail 
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matter in Law be determined, yet. the Judgment is 
r0gd. Hill. 23-Car. B.r. For the Cauſes have no depend- 
Min one #p07: the other. | Ti 
Upon the Affirmance by the Parliament of a Judg- 
nent given in this Court, and removed by a Writ of 
or brought in Parliament to.. reverſe this Judg- 
"Wheat ; the: Parliament uſeth to have a Remittitur en- 
tedupon the Judgment Roll, to ſend it back into 
Wis Court,that this Court may award Execution up= 
J mthe Judgment. Hi. 23. Car. B. r. For Execution 
Wah: aliaieg to Tſſue out of this Court wbere the Fudg- 
' Wain! 945 giver after the affirming thereof, and the Writ 
Error was only to try whether the Fudgment was good, 
dnt to alter the way in taking out of Executim. 
| Fapriſoner which is Endicted for Felony will not 
ladtothe Endictment,he is by the Law to be pre(- 
d;but ifa priſoner endiQted for Treaſon, will not 
dat all to the Endictment, or anſwers imperti- 
xn, and not to the purpoſe, judgment fhall- be 
a againſt him,as if he wererfound guilty.Paſe. 23. 
0. r. By Rolle Faſtice. In $ir John Stowels Caſe as 
member. Q. differentiam.. I: ſeems to be in reſpect of 
rhemouſneſs of Treaſon above Felony. 
IfaPoftea is returnab'ie in Court the laſt day of the 
an, although the Dctendanc cannot have four days - 
Weity toſpeak in Arreſt of Judgment, yer by the 
aWilof the Court Judgment may be given in the 
Wile the (ame Term; unleſs. the Defendant ſhall Ar | 
W' judgment, upon the ſame day it is retornable. 
ſe. 24. Car. B. r by 
1 2 Judgment be but 7 years old, the party may 
;ſpulſÞ*he courſe of the Court, have a Scire facizs to re- 
rethfÞelt without moving of the Court for it,and if the 
naiWement be under ten years old,the party may —_ 
DS Or 


| 


altly1 


> a” 
w-bv-. 


| a46. x 


bis own fuuit, andthe Court wilt zot further a yt 
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for a Scire factas, torevive it at the fide Bar, butifit 
be cen years old or more, a Scire faczas to reviveit 
muſt be moved for in Court. Paſe. 24. Car. B.r. 

One may ſpeak in Arreſt ofa Judgment given up. 
on a 7iþ41 dicit,atany time during, the ſame Ter 
that the Judgment was obtained, before execution 
taken out. Paſe. 24. Car.B.r. For the Defendant im " 

favorred in a Fudgment given againſt bim upon @ nibil 
dicit,than where a Judgment is given againſt bim uym ſ" 
a Verdi&,becauſe in the former Caſe he makes no defence, t 
but inthe latter caſe, it is intended he bath madebirfl 
defence. T ii 
\ * Where one entire Judgment is given againſt two Wt 
ſcvcral perſons, and one of them' is an Infant, the W 
whole Judgment is void. Trim. 24.Car. B.r. Forit i-W4 
2:8 void to the Infant,” and being, an entire Tudgman 164 
wlich cannot be div:ded,it muſt neceſſarily be vid a 
the other, and [a vrid in toto. 

It a peremptory rule be given for the Defcndait 
to plead at accrtain day, if he donot plead accor 
ivg'y.th= Pl: inuft may enter-Judgment againſt hin 
without any further moving of the Court. Trin. 24 
Car. B.r. For it was the favour of the Court topirt bi 
that day, 1ople:d, andif he make no good wſe if it,it! 


bi 


=2 KD] _  —_— aww. 


Plaintiff 
If the Plainti do demur to the Defendants Pic 
and the D-tendant do joyn in the demurrer, if thWepof 
Vim ifwill not mantain the demurrer, Judgment: 
{hall be given agatnlt him. Trim. 24 Car. Br. Ie... 
po cy 11 15 imply 4 that be cont eſſeth the Deſendm [tis 
F 1e4to beg os; and con/eruentl; tha! he hath ns 6. 2 
Afi n or demnriers« 5 Bui] 


A; 
Ti 
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That which a Judg of this Court doth a& in his 
Gamber, as a Jadge of this Court, is accounted to 
done in Court. Trin.24. Car. Ber. For it is in or- 
tr to the proceedings in Court. Q. How far this is 


"where a Judgment is entire it cannot be reverſed 
wpart, and ſtand good as tO another part,but if it be 
jv Mut an entire Judgment it may.Tri7.24. Car. B.r. For 
mentire Fudgment cannot be divided to make one part of 
1 good and another part of it to becrroneous. | 
fl the Plaintiffdo give the Defendant tworules for « - 46, 4- 
lim to plead according to the courſe of the Court,& 
te Defendant do not plead, when the time of thoſe 
he {inorules are out,the Plaintiff may enter a Judgment 
winſt him upon a ##h:1 dic, but not before, Mich. 
i644, Br. For then it ſhall be intended be hath nothing ts 
flad in barr of the Acit-H. | | 
[fa man brivg an Action of Debt againſt two Ex-/ 
tors, and they plead they have noc Aſetts, and 
tereupon Tiſſue is joyned, and it is found that one of 
tk Executors had Aﬀets at the time of the Action 
Iaght, but that the other Executor had not Aﬀecrs 
McPlaintiff ſhall have Judgment to recover the 
Mott againſt that Execucor who was found co have 
Mets, and a 7il capiat per bi!llam ſhall be entred a- 
unſt the Plaintiff, as to the other Executor , who 
found to have no Aﬀetts. Mich.23.Car, Br. For 
poſs ſion that one Exccttor bath of the Teſt ators goods 
mt the Þ'ſſ»ſ7on of the other Executor, and ſo may bave* 
It, and the o:Þcr not- 
Itis againſt the courſe of praQtice in this Court to 
mit the principal, to acknowledge a Judgment for 
BBuil; bur jn the Common Pleas they ufe ro admir 
MD. 1647. B. S. ' Burit ts ſaid that the Com- 


& 2 mon 
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mon Pleas will not admit it now ſince the rules of mo 
tion made in that Court, 


h | | | 
If the Defendant give a Judgment with ſlay of Y' 
Gxecution til: a certcin day, the Plaintiff may not: Y 
withſtanding ſuch flap of Execution, ſue foztha Yi 
Capias, oz fi. fa, into. the County where the 9: 
fticn 18 1aid, refoanable befozr that dap, to enable M i 
him at that day to take a Tefiatum againſt the o 
Wefendant 3 but he hal! not in tyat-Caſe ſue ot T 
 Capias fo warrant a Scire facias againſt the ail, I 4 
unieſs: by ſpeciai agreement 3 becauſe it is to te. 
Prejudice of a third perſon, and the Capias ad {-M n 
t1sfaciendum,. fi that Caſe, ought. tv be deliver:M n 
e to the Sheriff four daies befoze the 8e-Mi 
tozn be paſt. Per Magiſtrum Livelſay, & alio, 
&c. - Paſc. 21. Car, ſecundi Reg. 


Tfin anAction of Treſpaſs and Ej<Ament brought 
to-rry.the titic ot the Land, the owner of the Land, 
whoſe title is concerned, will not ſave the party tht 
1s made. Ejector, harmleſs from all prejudice that 
may b«tuii him by reaſon of the Suite 3 he may con 
fels Judgement unto the Plaintiff, for the Land in 
queſtion. Mz. . 1650. B. $. For to avoid furth 
trouble and charg e by rea ſon of the ſuite which concern 
bim not.ci:her in gaig or l:ſs ; bat if the owner of the Lant 
mil frve.him harmleſs, the Court will not ſuſſer him 
confeſr a Fudgment. | 

Ea Jadginent 1s given, which is not warraneey 
by the Verdict upon, which it is given,thatJudgmenl 
is not good. Mich, 1649. B. $. For the Verdift ng! 
10 warrant the Judge monr, for the Tudgment is bu. Yl 7 
firmance of the Veraift. | 
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Ifa Judgment given in an inferior Court, be not 
xcording to the ancient form of Judgments given 
there ; ſuch. Judgment is erroneous, and this Court 
of WI vil reverſe it upon a Writ of Error brought. Paſc. 
gt: Wl 1650- 24\Maii.B.S. For inferiour Courts muſt obſerve 
) x bir ancient forms, 
qa. [tis dangerous to take a Judgment acknowledged 
ble WY inthe Vacation, as of a preceeding Term 3 and it 
the © oaght to be made a Judgment of the ſubſequent 
ntit WY Term. Mich. 1649. B. $. Tet it is common praftice to _ 
WS... 
the Ta Warrant of Attorney to confeſs Judgment be 
{a-  nade, without mention of any Term when the judg- 
ber: W nent ſhould be, it ſhall be incended the next Term 
Bi-MB dfcr the date of it. H3/1.16.Car. 2. Rin BR 
If one be Out-lawed in an Action brought upon a 
hdgment by a n7h1l dicit 3 aud that Out-lawry is re- 
rſed by a Writ of Error, the Judgment is alſo to 
& reverſed. Mich. 1649. B. S. For it feems one 
Wo #0t be twice Out-lawed upon one Fudgment, which 
mylt be if the J#dgment ſhould not be reverſed , for 
ik Plaintiff might bring a ſecond Aon upen the ſame 
coo fulrment,& Out-law the Defendant ag ain.yet the rever- 
id 10 ef 4n Out-lawry,is only to YeſtoFe the perſ 0n Out-law- 
and bis eft ate to the benefit of the Law 3 which rever- 
Wil ſhall ot prejudice or 21ke away the Plaintiffs cauſe 
if. Aion. But if a man 1s ottt-lawed #p01 an Exi- 
Tint prout capias ad fſatistaciendum 5 there the Conrt 
wi not ſuffer the Out-lawry to be reverſed, without pay= 
nent of the money, or reverſing cf the Judgment wpon 
mich it is founded. | 
It one take a Judgment he cannot conſent to va- 
ate it,becauſe it is a Record. Mich. 1649-B.r- But be 
ay acknowledge ſatisf ation upon record, and ſo make 
te Tudoment fruitleſs. S' 2 " "oh 
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If the Defendant in an ejedtone firme, will not 
plead according to the rules of the Court, there mul 
be Affidavit made of ſufhcicnt ſerving the Declans- 
tion, 2nd then Councel muſt move upon that Ejee- 
ment, to have Judgment againſt their own Caſnee 
Eje#tor, which the Court will grant it the Aﬀdz. 
vit is ſufficient, except he which claims title, will ap- 
pear and become Detendant within ſuch time as the 
Court will think fit. 

Nota : The Declaration in Ejectment ought to he 
delivered before the Effoin day of the preceeding 
Term, | 

Nota : Alſo that you muſt move the next Term 
ter your Declaration delivered, otherwiſe the Cour 
will put you to deſiver your Declaration de nov, ant 
the t:r{t delivery ſhall be void. Hz. 22. Car. 2d: Re, 
17: Þ. r. | 

A Judgment was reverſed, becauſe it was givenfor 
more than was demanded in the Declaration. Pu: 

1650.3 Maii.BS. LE” 

A Judgment ws reverſed for theſe Errors,becail 
thetime when the Judgment given,was in figures. 
Becauſe the ſum recovered was expreſſed 1n hgure 
3-The renivre facias was with an &c. And 4. thecaul 
of Action did not appear by the Record to be with 
the juriſdiction of the Court where the Judgme! 
was given.1659.Hill.B.S. This was a Fudgment giit 
in an Tnfericur Court, and alltheſe exceptions were ſau 
be good cxerptions; andeach of theſe 15 ſufficient #0 re"! 
4 Tnudpment. - OE | = 

A Judgment was reverſed becauſe it was entrec 
thus, Id-o confideratum eſt ad eandem Cur. whereas! 
ought to be pr eandem Cur. Hil, 1649. 30. f an a0 
- 13+ Feb. For 11 mizDt be Confidcred at the Conrtawhichm | 


%. 
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þ meant only the place where the Court is held, aud- yet 
the the AC of tbe Court,viz. of the Fudpes of the Court. 
After an Iflue 1s joyned to be tryed by the Plain- 
if and the Defendant 3 the Plaintiff may if he will 
githouc going to a tryal accept of a Judgment trom 
the Defendant without any Verdict 1n the Cale, 
which Judgment mult be by reli&2 certificatione cog n29- 
wt Adionems Paſc.1650.B.S. 21.M.ii. For the Defern- 
lint is not prejudiced by it, if be will acknowledge the 
Julgment, aud the Plaintiff could have recovered no more 
flebad bad a Verdif, and be may waive his coſts if be 
eaſt. | 
| A thing be catred ina Judgtnent, which is not 
mentioned 1n the Plaintifts Declaration, upon which 
the Judgment is given, the Judgment is not good. 
hſ1650.B.S. Becauſe it is in part given for that which 
tePlatntiff ſues not,&* ſo the Court bad no conuſcunce of it. 

|udgment was given againti one of ox {ane memo- 
and held good, tor by Role Chict Juſtice, the De- 
kndant may bring a Writ of Error to reverſe the 
jgment and Afign this for Error. This was in the 
Giſe of Diſne and Grig ſon. Trin. 1650. B.S$.26. Funit. 


' CL tamen, for thereby tbe Defendant is put to ncedleſs 


txble and charge. | 

A Judgment ought not to be entred,until the cofts 
be taxed, and the Judgment figned by the Secondary 
of the Office. 2. Fxlii.x 650. Trin. B.$. Becanſe the. cofts 
me to be mentioned in the Fudgment. 

ARule of Court was made upon a motion at the 
bir,that the Secondary ſhould enter a Judgment -in 
(Cauſe wherein a Tryal was to be had, as a Judg- 


Y nent of the Texm,next prececding the Term where 


in the Tryal was to be, and that the Secondary 
ſhould expreſs in the Ralz,that the Rule was made by 
ky 4 the 
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the conſent ofthe Plaintiff, and of the Defendant jj 
the cauſe. 2. Fly. 1650. B.S. For conſenius tollit e 
rorem andotherwiſe the Court would not have mats 
ſuch a Rule to antedate a Judgment, and there was othy 
ſpecial reaſon as I remember for the doing of it, beſiderthe 
conſent of the parties. | | at 
| The Courſe for one to acknowledge a Judgments 

for him that doth acknowledge it, to give a gener 
Warrant of Attorney to any Attorney or ſome par. 
ticular Attorney of that Court, where the Judgment 
is to be acknowledged toappear for him at his (nite, 
who isto have the Judgment acknowledged unto 
him, and to receive a Declaration from him, and to 
plead Non ſum informatus, or acknowledge it before 
a Judge, or to let it pals by nth] dicit,and thereupon 
Judgment is entred of courſe for want of a Plea, 14, 
Nov. 1650. B.S$, Non ſum informatus, 3s much a 
to ſay that be is not enformed by his Clyent what to pled 
* for bim. | | 

A Judgment: upon a mihil dicit-is not a perfeft] 
Judgment, until the Writ of Enquiry-of dammagss 
taken out upon this Judgment be executed, (except 
it be in Debt, .for there needs. rio Writ of Ev- 
qQuiry.) 16. N»v. 1650. Þ. $. For the dammages are 
be expreſſed in the Judgment, which cannot be kyown 
what they are,until the Fury Empannelled by the Sheriff 
#0 enquire of the Dammages have found them ; becauſe th} 
dammage* were never enquired of by the Fury that ſhould 
have tryed the Cauſe, if 1t come 19 atryal upon a Pleat; 
an iſſue joyned. 

When a Plea is pleaded, if the Attorney on the 0- 
ther {ide will not ſet his hand unto it as he ought,and 


joyn inthe Iflue, Judgment may be entred gu 
uM 
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im by the Defendants Attorney by default. 6, Feb. 
1650- B: So | 
ale It a Judgment 1n an eje(zone firme, be as to the 
thee Y cammages, & guod recuperet Terminum. &C. quod re- 
the W cxerare debeat, and a Writ of Error be brought to 

+ Eraſe this Judgment, this Writ of Error is well 
tis © brought 3 for here is Judgment given for the preſent, 
ral MN tiz- 940d vecuperer Terminum. Trin.1651-B,S. 
ar. Y By Rolle Chick Jultice, a ] udgment ought not to 
ent beentred for want of a Councellours hand ſet unto a 
ite, WJ ſpecial Plea, as by the Rules of the Court there 
nto WY ought to be, without firſt acquainting of the Seconda- 

to nofthe intention to enter Judgment, for ſuck a 
for MY ?1ca-witheut a Councellours hand,is a Plea, and it 
pon I nay be there needeth not a ſpecial Plea, and the par- 

14, © qauit not be his own Judge, whether it be good or 

1a W 1.3. S. But the Maſter of the Office is to dire@ ſuch 

ſeal MY nutters. | 

| By Rolle Chief Juſtice, in an Action .of Treſpaſs +7 77» !- 
fe MY inovght guare v7 & armis, a Capiatur ought to be 

ge cated upon the Judgment where the Judgment is 

ep given before the At of Oblivion was made, but 

En-M t|udgment be to be given in an Adtion brought for 

e1Þ alt{paſs done fince the Act of Oblivion was made, 

own and which is pardoned by the Act,pardenatur ought 

rif, ſto beentred upon the Judgment 3 and fo the Judg- 

theF ment in the Treſpaſs, and the Ad of Oblivion are 

0M both ſatisfied. 1651. B. $. For the pardonatur doth 

ani in'y be ſhould bave been taken, bad not the Treſpaſs 

en pardoned. | 

c 0-Y By Gly (Chicf Juſtice. Paſe.- 1656. It is againft 

audF thecourſe of the Court to vacate a Judgment the laſt 

inltWiay of the Term. k 
wY One may ſpeak in Arrcſt of a Judgment given 2 FS 

| nporr 


ub 
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npon a #ih11 dicit, after the Writ of Enquiry of dan. 
mages is executed upon that Judgment. Mich. 22, 
Car. B.r. For till the Writ, the Judgment cannn |, 
perfetted. | 

In the Caſe of one Mann. Hell. 1655. B.S. A Rule 
was made, Thata Judgment thould not be entred up: 
ona Verdict obtained in an Action of Debt. 13.Cs. 
until the Court was moved in it. £'. el leg. 


Infant. 


An Infant ought not to appear to an Adin 
brought againtt him by his Atturney 3 but he mul 
appear by his Guardian. Paſc. 24. Car. B. r. Fu 
cannot make an Attorney, and 1he Guardlan is aſſign 
( but with the conſent of the Infant) by the Court, Tri, 
24. Car. B. r. Tetif tbe Infant will not conſent tot, 
the Court may aſſign a Guardian, or elſeit would hes 
a great prejudice in delaying of juſtice. Q.: tamen, Bu 
the uſual way is to ſue the Sheriffs Bond taken withſur 
tyſhip for bis appearance , which may be proſecuted il 
ſuch infant ſhall appear by his Guardian. 


If an Infant declare by Guardian, 02 Prockcit 
amy, the Defendant is not compeliable to pltal 
until che Blaintiff ſbews a Rule of Court foz hb 
admittance.PerMagiſirum Liveſay,& alios 6c. Pak. 
21. Car. 2di.Reg., 


An Action of Debt doth lye again an Infant 


on his promiſe to: pay for neceflarites, a5 meat alt 


drink, lodging and apparre}; but if the Infant andtit 
party from whom he had theſe neceſſarics, do cont 


£9 an account,and reduce that which ihc Infant ” 
genic 
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1bted for them, to a certain ſum of money, and 
23: Wl gon this account the party brivgs an Action againſt 
t ej Infant, for the money ſtated to be due by the 

count 3 this Action will not lye againſt the Infant. 
ule M5750. 24. Car. B. r. For the account upsn which the A= 
P- Gon is grounded, is void 3 for an Infaxt can agree to no 
Lat, fich account > for the Law doth not account him a perſon 
iletoftate an account. , 


Fan Infant be luedghe cannot regularly appear 
qplead by Guardian without admittance,but ifhe 
16, it is only a misdemeanour in the Attozney, foz 
which the Court may punilh him if thep pleaſe, but 
wErroz. Per Magiftrum Liveſay, & alios,&c. Palc. 
21, Car. 2di. Reg. 


TT Tuſtification, 


"where the Action concerns a tranſitory thing, if 
0 te Dcfendant do juſtific the taking or doing in one 
pace, this is a Juſtification in all places 3 but if the 
Action concern a local thing, a Juftitication in one 
place, is not a Juſtification 1n another place. Paſe. 
"il 24- Gar. B. r. For #n the former Caſe the place is not ma® 


W nial;but the meer doing or taking of the thing,ts the ſub- 

fance upoy which the Aion is grounded 1 but inthe 
latter the place is material, for the Defendant ( it may 

tr) may be able to jultifie the doing or the taking of 
he thing in one place, and yet he may le guilty tk ano- 

therplice. 


 Fariſdiflions. 
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Turiſdifion. 


The effential difference betwixt free Chappelsand nw 
other Churches,and Chappels is, that all free Chap. Wav 
pels are free from the Juriſdiction of the Ordinay, [ 
Hill.23. Car. B.r. $0 that the Ordinary is not to inte Wl 
meddle with them in any thing that doth concern them, » Mb. : 
to viſit them , whereas all other Churches, and Chapjel, Mili 
are within the Juriſdiction of ſome Ordinary,and may i jv 
viſited, 1 

' The Juriſdictian of a Corfrt where a cauſe is de. Mi 
pending, cannot beextended further in relation ty ike 
that Cauſe by the conſent of the Plaintiff and Defen- M3. 
dant, than of right it ought to extend. Paſe. 14, 
Car. B.r. For this would be for the parties to ere$ (uri 
were) a Court which was not before, for the tryal of ther 
cauſe \ and by this means the Furiſdifiing of every Cur 
would grow to be unlimited, which would be incon+ 


nent. 

This Court hath no conuſance of the proceeding 
in Parliament. Pjc.24.Car.B.r. $9 beid 54 on Li 
burn Caſe 3 becauſe the varitzament 35 the /(;: '» :1432 Colt 
and ſubject to no other Court. | 
This Court hath a gencral Juriſaici:n & reform 


the abuſes of all perſous in their behaviour woroughWits 
out all England; and the abuſes and m! . «rriages ou 
all Courts of Juſtice, throughout ali E:giand. 9. For 
Hill. 1649. B. S. 3. Fulii. 1650. B. $. For the good brj1 
b aviour of all Þrrſons doth much conduce to the peact 
the N. tion. | | 

It the Court of Chancery do grant a Habeas Corpui 
to a priſoner that is in the cuſtody of the Marſhalo 
this Court, this Court hath no power to reftralll the 
priſoner, fo long as the Habeas Corpes is in or þ 
uy 
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fup, 1650. Trin. B.S, Is the Caſe of Sir Arthur 
Mithes and Workman. For if it ſhould be ſo, this 
e:8ld be for the Authority of one Court to interfere with * 
aother. 
hi Court hath Juriſdiction over all the Courts 
f Engleud in all Mandatory Writs. Io. Feb. I650. 
1s. Which are ſuch Writs which proceed out of 
tir Court, as the Superintendant Court, aud ſupreme 
witatures | 
This Court hath power to grant a Mandamus 
taColledge, to command them to admit a Fellow 
there, DoFfor Patricks Caſe, Trin. 18. Car. 2di. Reg. in 


bk 
Trjunttion. = 


AnInjunction out of the Court of Chancery doth 
Itlye to ftay execution after a Judgment given at 
tixCommonLawzalthough the Bil] upon which ſuch 
lna&ion is granted, were put in before the Judg- 
nzatgiven at Law, tor althoug!: che Chancery make 
difference between exhib1ting the Bill before the 
ſugment given, and the exhibitiag a Bill after the 
jugment given, yet this is no good difference, for 
tsalike in both Cafes. Trim. 23. Car. B. r. But the 
(hancery may, if there be cauſe. jtay proceedings at Law 


Wire Judgment given, and the Chancery doth ſometimes 
*W/ Execretzox : ſed Q. quo jute. 


Information. 


Eby apenal Statute he that preferrs an Informa- 
9 againtt another, for an oftence done againſt this 


FW 4i8tc; 25 to have halt of the penalcy, which ſhall be 


recovered 
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Tecovered upon this Information,there if an Informer 
do prefer an Information upon the Statute , before 
any Information is preferred by the King ; the King 
cannot hinder the Informer from having his propor 
tion of the penalty given . him by the Statute hut 
if the King do firſt preter the Information, ' he my 
Inform for the whole penalty. Paſe. 23. Car. B.r.M 
For the King #s not bound to ftay till an Informer pf 
the Suit, but may ſue at any time, and if no body I 
form, none hath right 0 the penalty, but the King, al; 
therefore he may pardon it, if be pleaſe, without wrmuM 
| any. " 
If the Marſhal of the Kings Bench do miſdemenMy; 
himſelfin his office, to the prejudice of any perfon, 
he who is prejudiced by his miſdemeanour, may pre 
fer an Information againſt him in this Court: Hil 
23- Car. B. r. And if be be found guilty upon 8 tp 
al thereupon had , he may be fined by this Cout, Wt 
and ſhall make ſatisfaftion to the party alſo aiitWhy 
Seems. Q. If the Court can put bim eut of bis :Mis, 
frows © | 

The Clerk of the Crown ought not to (et his handiſſpe 
toan Informatian without examining the cauſe, for 
which it is preferred, Puſc. 2.4. (ar. B.r. For if th 
be not ( at leaſt inprobabilities) good matter in Law 
ground an Information upon, the party that doth pri 
at, ir not to be aſſijted and encouraged in it 3 for the Lan 
deth abhor vexait us, and cauſeleſs ſuites, eſjecial'y 
Crimi il maticrs, which are more penal than Civl f 
C1045. 

An Information may be preferred in this Court 
giinlt the Inhavicancs or any Town or VillageFiy; 
En:1-n4 for :he not 1 CPalring the iph- waies whic 
by L..w hy arc bound tor. pairce 55.4, 1649. 
: Fo 
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this Conmre may puniſh offences done againſt the Weglt 
Mick all England over,zf other Furiſdiions be negli- 
to do it. 
fan Information be preferred at the Suite of the 
ty, there the Endictment ought to be brought 
jattyal at the charges ofthe party, that proſecutes 
\Wefndictment 3 becauſe it is intended he is to re- 
ne 2 particular benefit by the conviction of the 
pendant : but if an Endictment be preferred at the 
lite of the King, there the Endictment ſhall be 
MWought to tryal at the coſts of the party againſt 
Wim the Information 15 brought, Paſe. 1650, 24- 
i,B.S. Q, rationem unde, it ſeems it is becauſe the 
MWiy is not to be put to charges in any ſuite which con- 
tm the publick. 
Although an Information be faulty in the body of 
yet upon a motion the Court will not quaſh 'it, 
it the Defendant muſt demur to it for its inſufhci- 
icy. Paſe. 1650. B. S. 24. Maii. But it is otherwiſe 
"Wi Erdi ment, the difference ſeems to be, becauſe In- 
ſmations ſe to be preferred for greater offences and 


pre perniczous to he Common wealth,than Endiciments 
July are. 


Fuſtice of Peace, 


A man may be a Juſtice of Peace in one part of 
Imeſhire, and yet not be a Juſtice of Peace in every 
ut of the County. Hill. 22. Car. B.r. For York- 
re is airided t1to divers parts , called Ridings , 
I. no the Eaff Kiding , Weſt Riding, and North 
| ing 3 and be may be a f uſtice of Peace in one of thoſe 
King r, and yet X't a 7: ſtice of Peace in another of 
oP! Figs 5 Lat: c eneraily a 7 uilace of Pecce of a 
Cou7'y, 
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County, is a Fuiſtice of Peace all the County over, although 
:t be not ſo in York-ſhire, by reaſor of the large exten 
thereof, which is thus divided. for the mere eafte , wifi 
better government thereof. 4 
The Peace was prayed upon Articles read in Cow 
againſt one, one of which Articles was that thepu, 
ty againſt whom the peace was prayed, did threaty 
that he would burn down the houſe of him thatpry. 
ed the peace and upon that Article it was granted 
Hell. 21. Car. B. r. And. upon good reaſon jul" 
though words are but wind ; yet they often caſe thi 
breach of the peace, and threatning words ds mii" 
proceed from. malice prepenſed, which 1s apt to bub 
ont into open violence, To grant the Peace againſt mM! 
zs to grant that the proceſs of the Court may iſſne on 
tbe Crown Office againſt him.to bring him into the Cath, 
zo find Sureties to be bound with him in a recogniſantt 
the King to keep the peace towards all the Kiags Ln 
Peoples but more eſpecially towards the party that jr 
the Peace. 
A Juſtice of Peace ought not to bind any perl 
to the good behaviour, upon a general information, 
and it the party accuſed, doth refuſ® to be ſo bounagy® 
and tind Sureties to be of good bciiavicur 3 yet teh 
Juſtice of Peace onght not by the Law to {nd thepa 
ty to the Gaol for refuſing it. Paſe. 23. Car. Br. Fi 
be that defires to have one biund to the good behav 
muſt ſhew ſome particular miſcarriages, whereinthe mM 
behawvinuy of the party confits z for acculatio generall 
clt nulla, for no defence can be made #9 it for the incertal 
ty thereof. : nn; 
| The Juſtices of Peace ought by the duty of thee * 
placcs to attend at the Aﬀizes, and at the pubii 


Scflions of the Peace, held tor the County, water 
eacy 
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9 tart Juſtices. Paſe. 23. Cay, B. r. To diſpatch the 
bek buſineſs concerning the Peace and good governing 

N County» | 
The Commiſſion of Oyer and Terminer doth ex<- 
wdto thoſe chat are Juſfices of the peace. Poſe.23» 
.3.r. Q. I bether i be generally ſo 10 all, it ſeems 


k ſuſtice bf Peace may actually Arreſt aid coinmit 
ſpurt to priſon, that doth a Felony in his own: 
a, without any warrant made under his hand and: 
u/toarreſt him 3 for there needs not-athet proof of. 

: matter 3 but-ifthere be an information made to 
aſulice of Peace, that one hath, committed Felony,? 
bee the Juftice mult make 4 Warrant under his 


\, Mindand (cal co Arreft the Felon , and he may not 


t the 
pa 
, Fi 
tall 
? Mi 
erall 
rtai0 


thali 
1bl1ck 


\erc0 


they 


bit by word of mouth. &. 16 50.B. S. For it muſt ap- 
whwhat authority the party was committed. 'r 
| Itisuſaal.in the "go! 8 Office, if one be betind to 
lepeace there, to keep him bound: to the peace du- 
is Iife. But by Kolle Chicf Juſtice, there is no 
oK why thjs ſhould be done, 13. Maii1651. BS. 
Jr he party may become reformed, and ſo rio canſe to con 
ne bim bound and his Suerties for ſo long a time. Tſup>. 
Veit is done for the benefit of the Clerks of that Offices. 
alſmetimes at the deſire of the party, for Joun particus 
nrtaſon, .. 
Afuftice of Peace may require 2 Bond or Recogni- 
ace of a thouſand pound of one for his keeping the 
ce if lie ſee caulc for it,in regard that the party to 
bound, is a dangerous. perfon, and likely tobreak, 
i Peace , and to do much muſchief. Paſe. 1652. 
us, F c ther? cannot be too much eaution uſed 
Treventing the breach of the Peace in fucb 


ſer, | 
T > This 
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This Court will biud one to the Peace if they fee 
c:uſe to do it,although there be no Oath madebyz. 
ny perſon againſt him chat is to be bound,thathe gg. 
eth in tear vt his lite of him. Trin. 1652.B.S. For the 
O :th of a party is but to manifeſt unt; the Court, that 
there is ut cauſe why the party ſhould be b:und unto the 
Pe :ce.and theref-re if the Court be ſuffcicntly ſati fel 
nitbout ſuch an O th ihas thereis good cauſe to bind th 
p 11y t» the prace, they may rot without ſuh an Onh: 
F » wrereth'ars arein th mſcl.es manif ji there need;m 
evie ce ty prove theme 

{. 5c 49 ane his Oath in this Court agunſtang- 
£127, © ai hi doth go in fear of his lif- of him, and 
ay 5 the peace againſt him. he agaivſt whom the 
-cace is ſhus {woin, and the Peace pr:ycd,.ought to 
þ. con: £d to pion, it he do not find Stieticsta 


keer ti.c peace, although there be no Articleschi 
bi'cd aud {worn againſt-him. 165 2-B.S. For theres 
pe +1. 'r fic ent cau © bythe O: b for the Con't t) dit 
th: b thre be av Ariicies exhibited,a, the uſual cit)! 
2s to ds 


Iſſues. 


If the Defendant give fe Wlaintiff a Urile ft 
er.cer 11s tlie, the Aftron l-ing in London, ! 
Miceletex, te flair nf bring in {18 Veco! 
inte tr A f1ce, within four Lars after nufile! 


re 11te, endif the Afton {ve in che Count), 


muſt bing it in FEcfi2e the contiruance iy | 


1445 Term,ot in Defa tr (oe eof,o mon-(i.ofe Ma 


{5d and entred. Per Magittrum Livelay, & allo 
8c. Paſc, 21» Car. f{<cundi Reg. 


CO cj 2 ex = = = MS 


== == _ 
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Þ Agions lying in London oz Middleſex, the 
zant ought not fo grove cye Ptawriie rule ta 
nterhis 3Tue,oz to try the Cauſe by Provifo the 
Term iſſue is )opned,unieſs the ;9jainc;# har) 

iſ given the Defendant n+ cice of trzal thar Term, 
jd hath made default, and if the Acticn lpe in re 


4 M(antrz, tbe Defendant ſbail notgive the ;aintiff 


rule. to enier bis Iſſue the ſome Term Jie is 


#,Mimed. Pcr Magitirum Liveſay, & alios Cler.Paſc.21. 


(a, 2di. Reg. 


The Court doth uſe upona motion, to order that 
Weod llſues be ſet upon a Sherift or other Officer, for 

wt bringing 1n the body of the party intv Court, 
gon a Writ of Habeas Cerftus diredted unto him,ur 


it tofbr not making a good retorn 3 but they will not 


ar what ſum thall be ſet upon him, but Icave 
lk to. be done according to the cuttom of the 
Gurt, H3/. 21. Car. B. r. For where thin"s are 
hm in a common way of pradtice, there h- C u't 


0108”) 202 make a ſpecial Rule in the Caſe, Iſſues are 


I: ſums of money wherein he is amerced to the King 
"n0t doing his au'y in his Office. It ſ'ems they are cal- 
W ſes, by re. ſon they are 16 be Icvied ont of the Iſzes 


al profits of the Sheriffs Lands. 


When Ifſues arc ſet upon a Sheriff or other Officer 
"the Court, tor the negle& of his duty 3 and after- 
Reds upon ſome reaſons ſhewed to the Court, why 
I) ſhould be taken off or difcharged , the Court 
Wd ditcharge them : the Roll ought to be marked, 

bliew they are diſcharged, otherwiſe Frocels may 
MY * Vit to levy thele Ifſues, notwithltanding they 

3 are 


PX. 


4 
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are diſcharged by order'of Court. Hill. 22. Cor. By, 


For as the Iſſnes do appear upon the Record, ſo theyas 
ot be diſcharged but #072 record, 


” It av Iflue be not:well joyned, it is helped after: þ 
verdict, by the Statute of Feofailes ; but if the Iſebe 4 
an immaterial Ifſuezand a verdict paſſeth, this is. 

ronepus and is not helped by the Statute. Mich, 1. 1 
Car. B.r. But there muſt be a repleader,to the intent ibn b 
Way be an Iſſne joyned, upon which a tryal may belt df 
For the Staimie was mace 10 hidp defefiive Thus of b 


ger a Verdict, but not to ſupply an. Iſſue where href ©, 
Was HOnes ET E-. — 
” | th 
Judges. be 

if _ 

A Judge of the Kings Bench cannot be made bf 

Writ;but by Patent and Commuſſion ; but he nf iþ 
be diſcharged by Writ ſub #zagno Sigillo, 5. 5d. i 
137» : LEES wn 5 Te) 
* Thoype Jadge ofthe Kings Bench, was at the wh pt: 
of the King, tor his body, lands, and goods, becalff 9 
he had don: a thing contrary to his Oath. _— kee 
- Judge Ingham was in Miſericordia Regis,torcaulny put 
a Record to be.rafſed , and making an ame the 
ment of a poor man {tt at 6..5. $. d. to be but 214 - 


Ck 4 
' The Judges are to have a paper of the Caul wot 
whichare to be ſpoken to in Court, ſent untoth itter 
particularly, at tive of the clock-in the evening, MM kid: 
day before thcy arc to be ſpoken to in Court-Hil.aY 1hy 
Car. B.x. That they mry have time to conſider of the ff "tr | 
neſs of that day, and prepare to Speak.#0 them: - © | ito 
* . Juftices of Oycr and Texmincr, canuot proceed Chen 
try perſons endicted upon Endictments not =_ , 


ks», 
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tefore themſelves,but the Juſtices of the Gaol deli» 
very May» Trin-23-Car. B.r. For the Juſtices of Gaol-de> 
jury; have a-more general Commiſſion for proceeding a* 
r1 pinſt and erying of malefattors, than the Commiſſioners 
bl of Ojer and 1 erminer have. 
«MI The judges of the Common Law,have no ordina- 
g juriſdiction to examine Witneſſes in their Cham» 
ters, but by the conſent of the parties,and by the Rule 
bad, ofthe Court they may do it : and there uſeth not to 
of b:any crofs exammarions of the party,but the courſe 
bY is, to put the Depolitions in writing on both parts, 
- K axd then the Judge doth examine the parties upon 
their ſeveral Oathes , whether their Depoſitions 
k true, 'Mich.23.Cav. B. r. Tet by a Rule of Court, there 
najbe croſs examinations of the parties on both ſides. 
' Where there do ſpecial and doubttul matters ariſe 
won the reading ot a Record, fo that the Court is 
mt(for the preſent) fatished of the Law the Attor- 
neys 0n both. tides ought to prepare Books, viz. Co» 
pisof the Record for the Judges, at the Clyentse- 
qulcharge, that the Judges may upon view of the 
Record, the better conſliderof the matters in dif- 
pite, For 3t 2s the courſe for the Atturneys, to make their 
Chents for to pay for ſuch Books in all ſuch Caſes. By 
keChiet Juttice. - 7 
The Judges of this Court declared,that they would 
au wt fit longer in Court, than till one a clock in the 
chſſ ilternoon upon the laſt day of the Term, and ſo they 
, WF fad the Common Pleas had dong. Trin. 1651. B. $. 
1h was, that the Atturneys might not defer their Cly- 
tts buſineſſes to the laſt of the Term, as too uſually ſome- 
W | - tbe great toyl of the Court, and the prejudice of their 
call Cents, - | ag þ 


b7 of 
”; 


| Teof: gilt 
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\@. 1fan Hue be joyned upon a collateral point, 
if there be no place all.dged whence the Venue may 
eome, this is aided by the Statute ot Jeofailes ; but 
It the Ifluc be not joyncd upon a col!ateral point,and 
there is no place alledged from whence the Venue 
may come, 1t 15 not helped by the Statute, Mieh, 22, 
Car. B.r. Vid. the Statute. 


 Trterrogatorye 


One whois by the rule of the Court to be exzmin: 
ed upo:: Tuterrcogatgrics, ought to attend the Maſt 
of .ne Othec, who is to examin him »1i;hin fo.r dai 
after che Incerrogatories are pit 1m tor him to bee 
amined upÞ3.. Mich. 22. Car. B.r. Fr te ſpredier df 
patch of Fujtice, and be is nt bounl t) avend bfr, 
ha he may have juice: $:m. to þepare ta at 
wer. 


Tutendment and Tnienitons. 


The Law doth not puniſh any one for the Inter 
tion to do i'l, if che Intention be not pur in cxecith 
On, Except it be in the cate ot Treaſon , for ther. liv 
tentions 'f chey be clear! y proved by circumltances 
ſhall be punithed.equally as it th-y had been putt 
EXccution Trin. 22. Car. B. y. Bui this 4 only 
b::b treaſon, and is done in t.rroxm, ut pana 
Pauc 5, Metus 3d omnes, ts deter men from hat odio 
offence» and of ſo hi;b a nature , being not afled & 


gif 
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ginft the perſor2 of one ſole perſon, but even againſt ibe 
ile Kingdom, which would ſuffer by it, were they put 
noention. | 
There ſhall not be intended to be more than one 
liſh in a City , although there be many except 
{it contrary be ſhewed. Trin. 24+ Cer. Br. For i 
0, Min of the eſſence or c nſtitution of a (ity, #9 conſiſt 
f mort Pariſhes than one, but there may be a City 
6 bith but one Pariſh in it, as the City of Rocheſter 
# Kent, in which 3s only the Pariſh of Saint Nt- 
(holas. 
fone be bound in an Obligation to F. S. ina cer- 
wall (ff ſum ot morcy, and in the ſcluendum of the 
it Wood, it is not 'expre fed unto whom the money fhall 
paid, the: Lew will incemd it 15 to b paid to the 
(igee. P.ſ-. 24. Cr. Bar. Berowſe no e1bey perſon 
i pirticul xy 1a me-', 1:0 whom the payment ſhould be 
mide fr it ſha't e mnt. nder, the money was to be 
jul toſ-me bo 'v. ar 6 there bein» no perſon par 't ularize 
tiowhom 31 (Þ 34/7! bo $.114, it is bt resſmabie is fp ld 
tpaidto the Obligee. $ 44: '/ there be m time /imited 
fnthepa 012.2 of the ra ney. the Law ſaith, it ought to be 
Midpreſ. ar! y. 
ter MY. A Court which is pleaded ( g-nerally ) robe held 
cut WM wndum £27: ſucrudirim, thall be intended to be held 
I Wccording ro the Common Law 3 bur it it be pleaded 
es; MV beheld according to a Cuttom, whercot the me» 
ut in Jnory of man js not 10 711 contiary,it ſhali be adjudg- 
ly i tobe a Court held by Cuttorn.4 rin.24.Car. B.r. For 
a a Ciitom megt be ſo porniculariy pleaded, but a general 
dion Mtfomis Common Law. 
od MI. !tthe Plaintiff co plead, that the Defendant did 
gain come bound unto him per Oblrg :ti2nem ſurm , 1C 
lbc intended chat ths Obligation was ſealed and 
dciivercd 
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delivered unto the Plaintiff. Mich. 54. Car. B.y, py 
elſe he did not become bound unto him by his Obligation, 
for an Obligation that is not ſeated and delivered is 
Oblization,nor is the Obligee bound by it, and he ngd wn 
plead that it was ſealed and delivered. .. 
- The Intent of the parties ſhall not be implied + 
gainſt the dire& Rules of the Law. 5.Feb. Hill. 1649, 
B.r. For an Intent is but to be gueſſed at, and deth yy 
certainly appear : but the Law is direft and plain; wif 
tb erefore it ſhall nat be preſumed, the parties did many Mi) 
#0 any thing againſt Law,where their Intent doth wat + 
pear by expreſs words 3 for the Law doth alwaies mie 
charitableconftrufions of doubtful matters. 


I mpoſſibility. 


A thing which is Impoſſible 1n the Law, is all ont 
with a thing which is Impoſlible in nature. 21. Ga. 
B. r. For the Common Law is not contra1iciory in ay" 
thing to the Law of nature,but agrees with it in all thin 
and may be ſaid to be the fame in effet with it, and 
ſhould all good Lawes be. 


Impropriation. 


An Impropriation cannot be made but by the Lin, 
cence of the King, although the Pope did forma 
- uſurp that authority in this Dominion. Mich.16498 
Sup, And the King may do it as be hath ſupreme WL i 
ty in all Eccleſiaſtical, as well as Civil matters, within! 
dominions, See the Statutes in thir eaſe. 
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or 
” Livery and Scifine 
Ho 


Corporation cannot make Livery and Seifin to 
pals away the Freehold Lands belonging to 
Wiz Corporation, but they may make a Letter of 
ktorney to another, under their common Seal, to 
mke Livery and Seifin for the Corporation. Mich. 
tn Car- Ber. For Livery and Seifin muſt be made 7 
=, aud not by a multitude» And a Corporation can 
vAlts but under their Common Seal. 

[t a Tenant for years of Land, do conſent that 
lnzryand Seifin ſhall be made of the Land let unto 
lin, unto him that: hath purchaſed the reverſion of 
tale Lands, and it be made accordingly, this is a 
md Livery and Szifm to make the reverſion paſs, 
tough that the Tenant for ycars do not go off 
bm the Land at the time when the Livery and 
tin was made, but was then in actual poſſeſſion of 
k Mich. 23. Car. B. r. For bis Term is not prejudiced 
hide Livery : For only the reverſion paſſeth, and his 
{nt amount s but to an Attornument to him, to whom 

WeLoery 25 made. | 
MW {2 Deed of Feoffment be made of Land, Haben- 

Wn 2 die dats, and the next day after the date of 
Did, the Feotkee gives Livery and Seilin of this - 
Wd, this is a good Livery and Scifn 3 but it this 
ery and Scitin were tnade by an Attorney, Ni# 
tttre Mich. 23- Car. Br. A thing that 1s to 
effect, 2 die datus, is not to take cttect until the 
Widay after the Deed bears date: 

: $4 makes a Leafe to B. for life, Hibendum & die cons 

"ni, and Livery is made by 4: himſelf a month 
WW and it was there held that the Livery was 
Aa good; 
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good.it being made by the Feofter himſelf;but if irhatf 
been executed by Letter of Attorney, then il ode 
ratur, by this future Livery. Smith and Boles cf 
Croos' Face 4.58. 

One may give Authority by Parollunto anotherli 
to take Livery and Scilmn of Lands for him andiff 
ſuch Livery and Scifin- be taken accordingly, it} 
good.  ByRolle Chief Fuſtice. Mich. 1650. BW 
For this ſhews his aſſent to take the Lands by the Line 
and Seiſin, and the other is but as a Conduit-tije t 
convey the Land unto him from the Feoffer. 


Leaſe, Leſſor and Leſſee. 


If one take a Leaſe by Indenture for years ofa n 
nous houſe, or that wanteth Reparations, and doe 
venant-in the Leaſe to leave the houle at the end( 
the term in good repair, he is bound to do it, and: 
Action of Covenant doth lie for. the Leſſor agair 
him, if he doitnot, 21+. Car-B.r. But if be baffle 

Hot covenauted expreſly to do it, be had not been bu fl 
by Liw to do it» For the Law binds aot the Leen, 
leave the thing lett in better condition then it was mi 

# was firitlett unto' bim, except he bind himſelf by 
expreſs Covenant to do it- 

._ ALeafe whichis only voidable, and not abſolut 

void, muſt be made void by the Leffors re-entry3 0 
ifa Leaſe be ablolutely uoid, there needeth, n0 

 ENFIVe 21+ Car- Ber. That is ſaid voidable which 

_ be made void, if the Leſſor will, and may be cont 
if ve pleaſe, at his elefion the Leaſe. is made wid 

. re-entry, and putting out the Leſſee, or elſe it 11 

| Hued-gr affirmed by receiving the rent, and thereby 
kauowledging bim ſtall for his Tenant« | 

W 
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; Where the. Frechold of Lands in queſtion, in an 

Ion of Treſpaſs and Ejectment is entire,although 
Lands be lett out to ſeveral perſons for years by 
ral Leaſes, 11 he whoſe title is concerned.and doth 


herand to try the Title of thelc qo Gees ſeal a Leaſe 


jhectment upon the Lands only that are in the 
iſsfon of one of the Tenants that holds parcel of 
GLands3 This isa good Leaſe, to try the title 
althe Lands : But if the Free-hold of the Lands 
aeſtion, be not an entire Frec-hold, fucha Leaſe 
kd upon parcel of the Lands in queſtion, is not 
nd to try the title of all the Lands. Paſe. 23: Care 
6 For ſeveral Free-bolds mujt have ſeveral Leaſes to 
them: becauſe they ave the Right and Titles of ſen 
ul perſons, or may be held by ſeveral Titles. 
1laſe for years, although it be a very long 
pb, cannot be entaiF'd (but may be affigned in 
tofeveral uſes, which may be an entail in effect) 
tenature: of a Chattel cannot be turned intoan. 
tntance. Hzll. 23» Car B. r. Which would be if 
h:Lſe which is but 2 Chattel, might be entailed: 
nate entail 1s an Ejtate of Iiþeritances yet in 
Wythey do of ten make good Juck: entails made by 
le tor yearsi5 not bound to repair the houſt 
unto him, which is burned by- accident : if there 
Itaſpecial Covenant in the; Leaſe, that hethall 
{the houſe 1n good repair at the end of the term © 
ltthe, houſe be burned by the negligence of: the 
tor bis Servants, Wite, or Chi dren, he ſhall re= 
It although there be no ſuch Covenant i in the 
Endo it. \Paſc. 24. Cars Be r. For by the Leſjees 
Watt, .2t ſpall be 11 fe af? that he "took. notice of 
acidents, might bappen, and his Covenant fyatt 
| AS Is © = be 
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be taken generally, and without exception, and from 
againit himſelf” for negligence which is prejudicial if 
another, is puniſhab'e in Law. = 
In a Leale for years by Indenture the term is: 
certain before the habendum & tenendum in the Lia 
Term. Trin. 24+ Car. B. r. For though it do appet ff 
fore the habendum & tenendum, that the Lands int 
Leaſe mentioned are demiſed unto the Leſſee, yet ith 
not abpear for how many years they are demiſed, uf 
when the Leaſe is to begin, nor when to end, untilit 
declared in the habendam. | 
One may raiſe an Eſtate for lite m Lands ton 
ther by way of uſe, (viz. by covenanting with 4 
kn conſideration of natural love and ation, of 
but a Covenant in conſideration of atted&tion only, 
for money only 1s void, and the Eftate ſhall never 
upon it, to ſtand ſciſed to the uſe of F. $. tor 
during the natural lite of F. S.) without Livery: 
Setin. Mich. 24- Car. B. r. For the Eſtate 3s exe) 
14 the ceftuy que nſe, by the Statute of Uſes of 32!" 
without Livery. 2% 
It one be in Poſſcflion of Lands of another, i" 
hath uſually paid a Rent unto him tor thele La le 
although it c2nnot be expreſly proved, that 
Lands were demiled at will to him that is thusinp 
{ſſhion of the Lands, that is, that he thould Nat 
them as long as both parties ſhould pleaſe, yet \ 
holding of the Lands ſhall be interpreted to be i! i 
Leaſe at will. Mich. I 650. Þ. S. For it ſal 0 Pre 


preſumed that he in poſſeſſion doth hold the Lands, 
that the owner of the Lands did-veceive the Rem, 
thoſe Lands upon ſome Contra& made betweet the 
tics, for holding the Lands for ſome term, andf- 
zng of ſuch 2 rent for them, and a leſs time Cal 
Juppoſea, then to hold them at will. 
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Toremake a Leaſe for years, and after the Lel- 
MM: enters upon the Lands lett, before the term 15 ex- 
e lor determined, and doth make a Leale of theſe 
as toanother, this ſccond Leaſe is a good Leaſe, 
"Wilthe firſt Leſſee doth re-enter. 2. Mite Pauſe 
W650 B. S. And then the firſt Leaſe is revived, and 11e 
Wi Liſe 15 again 74 pojſeſſion by virtue of the firſt leaſes 
Although a Leſſee for years do loſe bis Indenture 
iÞ&miſc, of the Lands lett unto him, yet he ſhall 
Mitloſe bis texm in the Lands lett by the Indenture, 
ichis ſo loſt, Tt it can be proved any way, that 
Wir: was ſuch a term lett unto him by Indenture, 
Wthatit is not determined : ſo it is of any other 
tein Lands, if the Deed that created the Eſtate 
zloft, if it can be proved, that there was ſuch a 
be made, and that ſuch an Eſtate was conveyed 
ſtheDced. Paſe. 1650. 14+ and 15. Maii. 1650s 
$. For the Ejtate 3n the Lands is derived from the 
m1) that made the Deed,and not from the Deed,other- 
Jt the inſtrument glly and declaratively, to ſhew bis 
Wand intent that conveys the Eftate,as alſo the mind 
tent of him th 2t receives it, and the loſing of the 
kelean make #0 alteration herein 


Liberty. 

Matters which do cancern the Liberty of any one, 
bit to bedetermined as {pcedily, as Jawtfully they 
Ihe Trin. 22. Car. B. Ye. For] tberty 7s counted 
8) Prectous,and exceedingly favoured in Lap, not only 
et of the particular profit, which every one ob> 
8") bis Liberty, but alſo in r:fped of the Weal- 
hs For one in Priſon 3s diſabled to be nſeful to 
ef, or any other 3 and every good Sabjef is uſefyl 
bell tothe public, as to himſclf. 

| ns Wherg 
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* Where any thing is ſhewed to be done withi, 6 
Liberty ora Franchile, there it is not neceſſary 
ſhew within what County that Liberty or FrankW 
doth lic- Trin. 23- Car. B. r. For the F ranchiſe hl 
#20 relation to the County. a 


Leet. 


= 


Tf a Court Leet do not chooſe a Conſtable to 
within that Leet,the Quarter-Sefſions of that Coun 
where that Leet is, may chooſe one. Mich. 22.Carf 
For the Cammon-wealth muſt not be unſerved, al 
mc concerns the Peace of the Common-wealth, | 
more eſpecially of the County wherein the Leet lis, 
bave ſuch Oficers choſen. | 
' Q- Whether a Court Leet may enquire of prin 
Aſſaults and Batteries, if there be no bloud-ſhed in! 
caſe*?, For Bacon Juſtice, and Walker Appremit 
the Law of the Inner-Temple, beld that a Cont! 
might enquire of them: But Rolle 'Fuftice held 
contrary. Paſc. 24. Car. B.r. Becauſe they are ali 


able to the Common Law only, by the Parties mu'** 
and are not publick, offences againſt the publick N 
S k 16 
Limitations 
TfaLimiation of an Eftate in Lands be uncert : 
fich a Limitation is not good in Law, but void. i *) 


22. Cats B. r.. For the Law cannot tell what calf ow” 
E917 to indhe of ſuch a Limitation, by reaſon of the p | 
rertuinty of it, wor hav to dire& the eſtate limite®.W'?) © 
therefore the eftat? ſhall remain as if there has bi 


4 


4 


- 


Tab I99tit at ions | 
There 1s a diflerence between a condition pt 


the Accompliſh'd Attorney. = 
tel lat annexed to an eſtate ſubſcquent to this conditi- 
Why: wand a Limitation {ublequent annexed to an Eſtate 
wh wcntly velted. H3ll. 22. Car. Ber. In reſpect of the 
th mtainty of the former eſtate, which depends npon the 
* OB. -dition, and the certainty of the latter eſtate, which 
With 1 dependency upon the limitation: 

Athing that is expreſly limited in a Will by plain 
rords, ſhall not be afterwards made incertajn, by | 
eneral words which follow in the fajd Will. Hil. 
ty Care B. ro. For that were to encounter a thing that 
vplain and certainly kyown,with that which 3s obſcure 


ud coubtful, and to make doubts inſtead of clearing of 


141/49 
ALmitation of an Eſtate to begin after the de- 
tmination of an abſolute Eſtate in Fee-fimple, is a 
wd Limitation in Law, for if the Law ſhould fufter 
ha Limitation to be 1nade, this would be to ſuffer 
rpeturties to be made, whicitthe Law doth abhor 
kit yet a Limitation of an Eſtate to begin after a 
k-lmple upon a Contingency, isa good Limitati- 
W 19- April. 1650. B. S.' For ſuch an Eftate in' 
un{f'® may never take effect, ana ſ1 it is wt an abſolute 
WEatein Fee-fimple. And ſy is Pell ayd Brown Caſe 
#Cro, Jacobi. 3p | 


London. 


by the Ancient cuſtom of the City of Leyden, there 
git to be but four huadred Carmen allowed witiz= 
RM" London; Hill. 25. Car. B. re But now that number 
1 Wy be encreaſed.if there be occaſion to have more. 


Aa 4 Latitat: 


376 ThePy aftical Regiſter 3 Oy, . 


Latit at. 


Tn the Cafe of Abbot againſt Camby, Hill. I'656, 


Þ. S. It was ſaid bythe Conrt that a Latitat canyt h 
iſe out of this Court into the County of Middleſex, W(, 
for it is againſt the very ſuppoſal of the Writ, but it h 
muſt be a Bill of Middlelex, which 2s 7n the nature ©, 
s Latitat, l 
A Latitat out of this Court 15 in the nature of an h 
original Writ, or Clam fregit,by which they proceed WI 
upon in the Common-Pleas. Mich. 1649, BS. Me 
 elndis of Antiquity beyond the memory of man. 1 
c— = 
Mareſchal. Il 

(0 


He Mareſchal of the Mareſchalſea of this Court Mui 

is intended to be always in Court, while the Wl»: 
Court is ſitting. 2 1-Car. Be re For it 3s bis Office to be W th 
always attending upon the Court to execute his Ofice Ml h 
24 relation to the Court upon all occaſions that mayfal © 
out ſitting the Court. And he is finable for bis ab: 
ſence. Hill. 21. aud 22. Car. 2+ Reg1S in Ber. 


Monſtrancce 


None ſhall be compelled to ſhew a thing inplead- 
ing, which by common intendment they cannot bave 
knowledge of. 22. Care B. re 38. H. 6fi 3+ Forthe 
La doth not require unreaſonable things to be d'te: 


a 


Motu 
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Motion to the Court. 


6. MY Monday is a ſpecial day for motions in this Court 
ut Wy theancient courle. I ſuppoſe it 15 fo, becauſe the 
X, W(ourtand Councel cannot be fo well prepared to 
it Whekin ſolemn matters on that day, in regggd of the 
lordsday which immediately precedes. Mich. 22. 
(ar-By re Tet motions are made upon any day, as the 
Waneſs of the Court of the day will permit- 

One ought not to move the Court fora thing 
ganſt which they have delivered their opinion. Trix- 
1-Car. B-re But ought to reſt ſatisfied with the 

wament of the Court,end to ſubmit thereunto- 

I monies be upon a motion ordered to be brought 
ntothe Court, and are accordingly brought in, they 
wpht not to be taken out of the Court, but upon a 
urt W notion, and rule of the Court made therein. Hill. 
the WY 22 Car. B. rs For when they are brought into the Court, 
be Wb are in the cuſtody of the Court, and to be diſpoſed of 
fice Wl h their a:rezons only. 
fol MW Ifany thing be moved to the Court upon a Re- 
abs Wor, if the Record upan which the motion is made 

tenot in Court when the motion is made, the Court 

mlmake no Rule upon ſach a motion. Hill. 22. 

lur.B-r. For the Court will be ſatisfied by th: Re- 
4 whether the matter of the Recard upon which the 
40- Wwrion is grounded, be ſo as is ſuggeſted by the Councel, 
ave Wurd will not reſt 21po2 ſuggeſtions made at the Bar 3 For 
te Conert judges mot upon allegata only, bit upon alle= 
2 & probata. 
lt there be divers Rules of the Court made ina 
uſe, and the party intends to move upor theſe 
lules, he mult produce the Rule that was latt made 


a." 
&&a 
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in the Cauſe, and move upon that. Paſe. 23. Cap, 
B. ro Tet it is neceſſary alſo to have all the Rules mags 
34 the Cauſe, to ſatisfie the Court how the Cauſe ſand; 
in Conrt, and bow it bath been proceeded in from tims 
to time, aud how the Rules depend þox one another; but 
the laſt Rule is the moſt material. 

One pggty ought not to ſurpriſe another by a mo. 
tion in Court,. but he ought to move in ſuch conve- 
nient time, that the other party againſt whomthe 
motion 15 made, may have time to be heard, andto 
make his Defence. Paſce 23+ Car. B. r. And this the 
Court will grant- | | 

It 15 againſt the Rule of the praCtice of this Cour 
to move matters in Law upon the laſt day of ary 
Term, except it be where the caſe is peremptory, or 
of neceſſity to be moved then. Paſe- 23. Car Br] 
Becauſe the' other Party cannot have time to makehit 
Defence by anſwening the motion, and that day is alſn1 
day appointed chiefly for motions, to prepare buſunſc 

. againſt the next Term to come- 

One ought not to move the Court for a Ruletora 
thing to be done, which may by the common Ruls 
of practice of this Court be done without moving ; 
the Court for it, much leſs ought the Court to bx} » 
moved for the doing of that which is againſt ti: c 
common Rules of the practice of this Court. 24:Car 
B.r. Forthe Court is not to be troubled with, wt 


on cn - uw Wlk _—_ —_— — anita 


the Clyent put tothe charge of needleſs motions, ws « 
motions not to be granted, and the former ſort of ju" * 
kind of motions do favour of ignorance, and the laitif th 


of too much preſumption 3 the former are to put the Cul £, 

to needleſs trouble, andthe latter are moved again ill ; 
Donour of the Court- | | 

When a thing queſtionable between the parti! 

(0 
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tobe moved to the Court, for the ſetling thereof 3 he 
that intends to.move it, muſt give the adverſe party 
0s Þ timely notice of the fame (as near as he can) when he 
me will move it. Mich. 1650. B. S. And upon what be 
out mtends to move, that he may be prepared to anſwer the 
mtion at the time when he moves, for the quicker 
bpatch of buſineſs, and for the ſaving® of furthes 
charges. 

'Tta Rule of Court was grounded upon an Afﬀe- 
{nit, he that will move the Court to make the Rule 
void, muſt when he moves produce the Affidavit in 
Court. HBIL. 1649. 22. Feb. B. S. That the Court 
may be informed upon what grounds the Rule was made, 
ad whether there be cauſe ſhewed upon the motion, ſuf< 
ficient to induce them to vacate the Rule. 

It 1s againſt the courſe of practice of the Court for 
ay perſon to make a motion in his own Cauſe. 24. 
Maij. Paſc. 1650. B. 5. $0 ſaid in one Thurſton and 
Maſons Caſe, viz. for 4 Conaſellourto do it 5 yet of latter 
times it bath been ſometimes ſuffered to be done- 

01 When the Court doth grant a thing to one upon 4 
15 Y notion, which was in the power of the Court, cither 
mY togrant, or not to grant it, the party that hath his 
be motion ſo granted unto him, is by the Rules of the 
uY Court to pay 124 to the box foritall the Term till 
Car WY th; laſt day thereof, and the laſt day he is to pay 
Wy :* 1650. B S. Which money is given to the Priſoners 
TY the Kings Bench Priſon, as it 3s ſaid. 
fu0Y * Tris not uſual to move fora Tryal at the Bar upon 
muy thelaſt day of the Term. 2. Frilii. 1650: Be $. Nor 
; jor the $ econtary to make a Report, ior for a Probibi- 
FO tonpror to vacate & Fudgment, or ſuch like caſes of dif< 
Jute, except both parties be in Court, and are contented 
ub the motion, and prepared to ſpeak, in it > and if . 
ſub 
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ſuch motions be made, the Court will make no Ryle tp 
on them. 

The three laſt days of the Term, if it be not an 
Ifſuable Termare appointed to hear motions only,g: 
not other buſinefles, except they be peremptory, or 
upon other ſpecial occaſions; But if it be not an 
Huable Term, then the two laſt days are only forthe 
hearing of motions; for in thoſe Terms there is1eſ 
occalion for motions then in Iſſue Terms. 3o. Jay. 
1650-B.S. The Iſſue Terms are Hillary-Term, and 
Trinity-Term 3 and they are focalled, becauſe thou) 
there be Iſſues joyned in every Term, yet ot ſo manyly 
much, as in theſe Terms, inregard of the Cauſes which 
are to be tryed ( all England over) at the Aſfizes,whith 
a» follow in the next Vacations after the ſaid Terms, 
viz. the Lent-Aſſizes, and the Summer-Aſſizes, as they 
are commonly called. 

Motions 


In the Caſe of one Topleſs verſe Rag. Hill. 1657- 
It was ſaid that one ought not to move for ſeveral things 
7 one motion, and therefore upon a motion that ones 
an Ejetment might be made party to defend his Title, 
and that he might alſo imparl to the next Term, the 
party was admitted to be made a party, and ordered i 
move again at another time for an imparlance. 

By Glyz Chicf Juſtice, it is not the cuſtom of the 
praftice of the Common Pleas for a Serjcant at Law, 
to move for a Clark of the Court, and afterwards for 
his Clyent. Mich. 1655. B. S. For it ſeems it is nt 
zntended there, that he doth move without a Fee for s 
Clark of the Court, and therefore if be ſhould 'be ſo 
be ardhe would have a double motion at one time,which 
uo Court d)th allow \ but in this Court it 4s my 

one; 
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ne, ſo that it ſeems tbe Comncel here are more civil to 


the Clarks of #be Court, then they are in the Common | 
Pleas | 


M3n-ſlaughter. 


AGrand Jury may find a Bill of Man-ſlaughter to 
k Billa vera per infortunium. Palc. 25. Car. B. r.Q- 


Mortgage. 


If Lands be Mortgaged to one, the intereſt in Law 
mtheſe Lands 1s in the Mortgagee before the for- 
fkiture of them. Mich. 23. Car. B.x. For he hath 
furchaſed the Lands upon a valuable conſideration, as 
the Law will intend, and though the Mortgagee may 
redeem them, inreſpet of the agreement batwixt the 
parties, yet it 2s not known, whether he will do it, or 
w; For it isin bis power to do it, or not to do it, and 
if be do it not, then the eſtate is abſolute in the Mort- 
pagee without any other aft t» be done to paſs the 
Etates | 
Meſſage. 


One Mefſuage cannot be appurtenant unto another 
Meſſuage. Paſe, 24+ Car. B. r. For a Meſſuage is 
mentire thing of it ſelf, and therefore caynot be appur- 
tenant to another thing 3 for that which appertains to 
ather thing, may.be ſaid to be part of it, and ſo 
mot entire of it ſelf: 


Non-ſute 
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Non-ſutes 


T_T Pona Tryal, when the Jury comes in todeliver 
in their Verdict, and the Plaintift 15 called to 
hear the Verdict; If he do not appcar atter he is 
thrice called by the Cryer of the Court, he is tobe 
Non-ſute, and the Non-ſute 15 to be recorded by the 
Secondary, by the direction of the Court, at the 
prayer of the defendants Councel. Hz. 2 1. Car. B.r, 
For the Court will not order it to be recorded, except the 
Comncel pray gt for the Clyent. _ 
When a Plaintift is Non-ſute, it he will 2gain pro- 
_ ceed in the ſame «Caulc, he mult put ina new Decle 
ration, and cannot proceed upon that Declaration, 
whereupon he did procced in the Cauſe, and wherein 
he became Non-ſute. 22. Cars: B« r. 16. Ap-. 1650. 
B.S. For by his being Nox-ſute,it ſhall be intended that 
he had no cauſe of Sute as he declared in, and ſo that 
declaration is void, and be hath no.day in Court« 
The King of Spain hath been Non-fuit in England 
Mich. 22. Car. B. r. And this ſtands with reaſon, for 
if a foraign Prince will take the benefit of the natunal 
Laws bere, be muſt proceed and ſtand to the Rules and 
orders of the Court wherein he prefers his Action. | 
It the Plaintiff will not proceed upon his Declar 
tion, as he ought to do by the-Rules of the Court, the 
Petcndant may Non-ſuit him. . Mich. 16 45+ B-S.Q: 
Although upon a Tryal the Plaintiff be calledto 
hear the verdict, and do not appcar- to hear the Vet: 
di&t when heis called, and thereupon the Court dr 
re& the Secondary to record the Non-ſait yet if at: 
terwards the Plaintiff do appear, before the Non-{uit 
be actually recorded, the Court may proceed to = 
ths 
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the Verdict. Trin. 1651+ B. S. For it is not a Nous 
ſut until it be recorded by the Secondary, and then it 
image part of the record, and is in the nature of a 
Judgment againſt the Plaintiff. | 

It the Plaintiff be not ready at the Tryal with his 
Record when the Jury 15 called, the Court may call 
tim Non-ſuit. By Rolle Chief Juſtice. 1651+ B. $. 
Por it ſpall be indended,be will not proceed in his cauſe 
wy further, yet ſometimes the Court hath ſlayed'a 
while 34 expectancy of his putting in his Record. 


Nolle Proſequi. 
Upon part of a Record. 

A Nolle Proſequi 15, where there are divers Ifſtes, 
can Iſſue and Demurrer in one cauſe joyned be- 
men the Plaintiff and the Defendant, and the Plain- 
il enters upon the Roll, a Nolle Proſequiz That is to 
a, that he will not proceed upon one or more of the 
lues or, Demurrer joyned » yet he may notwithſtand- 
ngfuch Entries, proceed to Tryal upon the reſt of 
te ffues. Hz11. 23: Car. B. rv. Or to argue the De> 
Wirrers 


Nuſancee 


A Nuſance made ina Port or Haven by the finking 
012/Ship there,ought to be removed by the owner of 
lleShip, and if he do it not, he may be indicted for 
as for making a common Nuſance. 21. Car. B. re 
For it 3's prejudicial to the Common-wealth in hinder 
TH of Navigation and Trade. | | 


| An Action upon the Caſe onght to be brought a- 


zunſt one that makes a private Nuſance.and he ought 
"ot to be endicted for it. Paſc.23- Car. B-r. For Ex- 


dments ought to be in the Kings name, and do pre= 


/ ume 
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ſume to be preferred for offences done againſt the ju. 
lick, and not for private injurzes- » 

A common Nuſance may be abated or remoyedly iſ 
thoſe perſons who are prejudiced by it. Paſe. 23: Cm. t 
B. r. And they are not compellable to bring atlions MW" 
remove them. "f 
Y 
| | il 

A Nomine Pane for the non-payment of a Rei Wir 
ought to be legally demanded, if the Rent be behind Wer; 
as weil as the Rent is to be demanded before the gran 
tee of the Rentcan diſtrain for it. 21. Car. BW 
For the Nomine Pane 7s of the ſame nature as th 
Rent is, and is iſſuing out of the Land, out of whichthe in 
Rent doth Iſſue and ſavour of the realty. | 


Nomine Pane. 


Notices 


The Plaintiff and Defendant are both bound a" 
their peril, to 6ake notice of the gencral Rules ofpr 
ice of this Court 3 but if there be a ſpecial particalaÞ®) 
Rule of Court made for the Plaintiff, or for the D-M'*% 
fendant, he for whom the Rule is made, oughtwſf*® 
give Notice of this Rule unto the other; orelſe le 
15 not bound generally to take notice of it, not" * 
ſhall be 1n contempt of the Court, although hed Ly 
not obcy it. Paſe. 24+ Car. B.r. Mich. 164.9. BS bee 

For general rules are the general pra@ice of the Cunhlff ** 
whereof every one ninſt take Notice of that bath10® Df 
there but particular rules are made upon particu ly | 

_ and cxtraordinary matter, happening in the procectlf 5 

 7ngs upox the motion of one of the parties made t0 1 6 

_ Court, of which the other may be ignorant, and thi p 
ore is to have notice of them given tintg hint " | 


the Accompliſh'd Attorney. 38s 

- The Court'is bound Ex Officzo to take Notice of all 
matters which do appear upon the Record depending 

by kfore them'3 but ot matters Dehors, viz. to ſearch 
+ Almanack for days, and to compute times mens. 
ned in the Record, they are not bound Ex Officio 
bdo it. 21+ Care B. r- 24» Car. B.y- Q- Tamen. 
The Court is not bound to take Notice of the new. 
bl but of the old Engliſh ſtile. 21. Car. B. r. For 
teold 3s iþat whereby all accounts i the Common Law 
ne puided, and not by the new which is Foraign, and 
ten dzys before the Engliſh {tz/e or acconnt 5 the 
> Mhfile 3s called the Julian Account, and the new ſtile 
te W'called the Gregorian 3 the former was made in the 
th Wine Julius Cxlar the Emperonr, the latter inthe 
me of Pope Gregory the 13+ =: 
The Plaintiff ought to give the Defendant eight 
(33Notice exc/»frve, before he executes his Writ of 

ary of Damayes, fo it'is upon a N3ft prizes Try» 

| Lazco of Middleſex,or cle the Court will quath 
Lathough he have executed it, and put him to a 
kn Writiof Enquiry, or a new T'ryal upon payment 
oY | tic Defendants colts, upon the motion of the 
nt oÞindant made to the Court of his want of ſuch 
« heſſice; and provt thereof by Athdavit.Trix. 22.Cars 
FF" and Paſc. 1652+ B. r- Excluſive 3s meant, that 
1ed0 dyupon which the Notice is given, is not to be one 
p. df 'le eight days, but the Writ is to be executed upon 
mth 'day and ſo long Notice 1s to be given that 

4 Pefendant may have time ſufficient to defend bims 
of 9 bisGonncel, and Witneſſes, upon the evidence gi- 
Wu" ES him before the Sheriff andthe Jury, by the 
the 1177108 | | 
ot te: Common Law doth not take Notice of the in- 
lons of the party to do any unlawkul Act, except 


Tl Bb it 


t0 
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it be in caſe of high Treaſon. Trix- 22« Car. B. r. Þ, 
mans Law is to regulate th? words and Aftions of meg 
and not the thoughts, of which it cannot have co 
ſaxce: But Gods Law extends to the thoughts, at 
tends to the regulation of them alſo. 

This Court is to take Notice of a general Statut 
iz. {acha one as concerns the publick tor thati 
for the timc in the nature of a Law, but notof 
particular Statute, which concerns fome particul 
perſons only in their private interctis. Mich. 24-Ca 
B. r. Except ſuch particular Statute do appear befi 
them by pleading or otherwiſe>for then it becomes matt 
of Record. | | 

It a Declaration be put into the Office, although! 
be not filed, yet 15 the Defendants Attorney bow 
to-take notice of it. Mich. 22: Car. Þ. r. Farit 
the Duty of #he Plaintiffs Attorney, only to pmt i 
Declaration into the Office, and the Officer in tbe Of 
# to file it, and though it be not filed, yet may thel 
fendants Attorney take a Copy of it- | 

| None is bound by the Law to give Notice toan; 
ther of that which that other perſon may otheriſhn 
inform himſelf of. Mich. 22. Car. B. r. Exceptbef 
himſclf by ſpecial covenant and agreement tn do it 
the Law will not put anunneceſſary trouble upon Pr. 
man. without his own conſents | 

It one do commence an Action in this Coutt 
gainſt anocher,and jonis Ifſue,6& yet doth not proce 
to a tryal in his action, by the ſpace of a. whole 
next after he began his Suit, he ought afterwars 
the Rules of the Court, to give the Nefendant 0 
whole Terms Notice that he will try his caulebciaF! 
he: ptoceed toa tryal therein. Mich. 22. Care Bu: ii 
bis delay might give occaſion to the Defendant tt a 

«PF 
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Ffflyprebat be -5ntended to let bis Action fall, and. ſo ta 
lei ro make proviſion for his Defence at the Tryat, 
vu ad therefore it is but reaſon that he ſhould have more 
ay thy ordinary Notice in an extraordinary caſes | 


wi. Notice of Tryal be giben in London gz 
ut 1\iddleſex, and not tryed that ſitting, the Plaintiff 
of Mp try it the next ſirting upon tivo days Notice, 
cuaWht ifnot tryed at the next firttng, then new Ne= 
CorffSielis v2 given as at the firſt, viz. Eight daps, 
k Magittrum Liveſcy, 6 al. 6c. P. 21. Car. 2. 


« 


tteMlcos, 


wu Fa cauſe bath continued four Terms without 
ouWnſcution befoze ATue Jjoyned, the Defendant 
r 11h ts babe a Terms Notice to plead , «c.- be- 
t 19M Judgnient can be entred by default 3 if after. 
 08Wue joyned, a Lexms Notice of Lrpal. Per Magi- 
ve Dun Liveſcy, & al. &c.P. 21+ Car. 2. Regis. 


on; Notice for a Tryal be given to the Defendant 
erwiunkclf, or to his Attorney, - this.is a good Notice 3 
$ be (tif Notice be given thercof to the Councel of the 
1 Wtendant,” jt is not a good Notice. Hill. 22. Care. 
08 1: For Councel are not bmund to take Notice of ſuch 
narning for a Tryal, nor to give the Clyent Notice 

out Wref; And it may be though one have been formerly 
ro Gmmcel with the Defendant in other buſineſs, or 3 
ic JeFecayſe to be tryed, yet he may not be of Councel at the 
ardWhl 5 wor 35 3t the part of a Councellour to ſollicite bis 
ot 0Whnts buſi2>ſs, but to give Notice is to ſollicites 
cl The Plaintiff and Defendant are both bound to 
44 le Notice of ſuch Rules of the Court as doconcern 
+ t1 (FR proceedings of their Caule, at their own perils. 
ey Bb 2 Hill. 
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Hill 22- Care Ber. For if they kyow them mg, ye 
tbey.may inform themſelves by their Councel. and 4; 
tornies. But this is only to be underſtood of the Jente- 
ral Rules,and not of particular rules made upon the my 
tion of either party, for of ſuch rules there ought tobe 
Notice given to the-party concerned by the other. Pal 
24+ Car. B.r. For whoſe advantage the Rule i 
made . | 
When Councel are to argue a matter in Law jy 
Court, the Judges ought to have Notice thereof gi. 
yen unto them before the day, except it be where the 
Court have appointed a ſet day tor it, orif therehe 
not ſuce Notice given, then the cauſe is to beputin 
the paper of cautes, that it may come on in col 
to be:{poken unto. , Paſ*. 23. Car. Ber. And by puts 
#Y2 it in the papers ithe Fudges have Notice, forth 
have a paper of the cauſes to be ſpoken to . in maiteri 
Law'the day before they be ſpoken to by the Officers 
the Courts EEC ; ;:5 i 
Tae Officers in Court ought to take Notice of the 
proceedings of the cauſes depending;in Court. ' Puſeſ; 
23: Care B.r. For, for that cauſe do they ſit i 
Gorurt+ on | 
..Ihthe Plaintiffor his Attorney do give Notice uh, 
to the Sollicitor-ot the Detendant, that he intends to; 
try his cauſeat ſuch a time, this 1s a? good Notice off, 


tre Tryal, although it benot given unto the Detenfſ 7, 


dant nor his Attorney. Pauſe. 23: Car. Br. For it} 
the duty of the Sollicitor 10 inform his Clyent of it, ad, 
;f be .do it net , it ſhall be accounted: the folly of th, 
Clyent, to entertain. .a Sullicitor that is fo careleſs "Ss. 
has oufineſs, and iu this: caſe there 3s 10 default it bt 
Blaintiff. | | 
The Defendant ought to have eight days Not! 
q 
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{he live twenty or thirty miles off from the place 
"e Yrhere the cauſe 1s to- be tryed but if he lives torty 
tiles off or above, he ought to have fourteen days 
\otice before the Tryal. Triz- 23. Car. Br. That 
th Defendant may have convenient time for his journey, 
md to prepare his Councel and Witneſſes for bis Tryal; 
. Walif de Notice be not given, the Gourt upon motion 
pill graut a ew Tryal, becauſe he was ſurpriſed in 
5 Mb: Tryal for want of due Notice- 

The Plaintiff may if he pleaſe give the Defendant 
Notice when he intends to try his cauſe the famic day 
tat he hath joined Iſſue with the Defendant in the 
aſe to be tryed betwixt them. Trin- 23. Car-Bre 
Wit this s 20t ſucntly done, but deferred till the uſual 
tine of Notice ejoyned by the Court. 

| one be bound by the Rule of the Court, to give 
mo another perſonal Notice of a thing, it is not 
cient that Notice be left at the dwelling houſe of 
leparty. Mich. 23. Car. B. r- For perſona! Notice 
votice given to the perſon of the party himſelf, and 
kt to axother, or at the dwelling houſe of the party 
WW \otice may be given theres and yet the party may not 
wn it 3 and uſually where perſonal Notice 1s to be 
We1for the party to do a thing, it 3s very penal to bim 
The do it 10+ | 


.}} 15 not neceffary for the Plaintiff to give new Nos 
"| df the tryal of his cauſe where a retraxit is cn- 
eh Id; for this is buta forbearance to try. his cauſe hac 


.F*t,and he may afterwards proceed notwithſtanding 
JM raxit was entred for that time. Mich. 23. Cars 
r-The entring of a retraxit 35 when the Plaintiff after 
bath entred his cauſe to be tryed,and h:th put in his 
word, d:th make an entry in the Fudzes book,, that be 

Bb 3 bath 


the Tryal of the Plaintiffs cauſe before it be tryed g 


{ous 
fob 4 - 45 
a 


L 
9, 
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bath withdrawn his Record, and intends nit they yi 
Proceed to his tryal 3 the word comes of the word retry; Ml 
we to withdraw or draw back: f 

It is ſufficient upon an Action of Treſpaſs and F.: 
ze&tmeut brought to try the title of Land, if the 
Tenant in'poſleflion of the Land, have Notice of the 
Leaſc of Eje&ment, although he be but an under Te. 
nant of the Land, and although no Notice there 
35 given to the upper Tenant or to the owner of the 
Land whole titie is concerned. Hall. 25. Car. Bir, 
& Paſc. 2.1. Care Ber. * For the poſſeſſion of the Land 
on!y recoverable in this Action, and- that doth chief 
concers the 7 cant in poſſeſſion of it > and it is be pro 
perly in Lzw that 3s to defehtd the Titles 

A Clerk of Commiitioners of Sewers is ſuch a Clerk 
as the Law taRes Notice of Hill. 23. Cate Ber. Fa 
be is an Officer appointed by Ad of Parliament. ( 
Vid. the Statute. * © = I 

If the Pancl of the Jury Impanelled to try a cauk 
be returned, and be aftetward altered or changedb: 
fore the tryal, the other party ought to have Notice 
of it, otherwile 1t is a {arprizal of the party. Paſe-24 
Car. B-r- For be may uot by that means be prepart (l, 
for his challenges, nor to prove them. ' | 
? If tne Plaintitt give Notice to the Dcfendant for 
Tryal, and there is no Jury returned to try the calle 
ſo that the cauſe cannot be tryed at the day appoint 
ed, if thePlaintitt will afterwards try his caule, 
mutt give the Defendant new Notice of this Trya 
- Þ:ſ-. 24+ Car. B. r. Elſe the Defendant cannot be abl 
1) brow againit what time be mut attend to make b 
aef.nce > and there was no cefault in bim that 1 4 
Far y did nat appeare * * | 141 
1 the Plaintiff give but eight days Notice of at the 
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{unto the Defendant, where by the rules of the Court 
tought to have given him fourteen days Notice 
hereof, yet he may cularge the cight days unto four- 
Tn days after the Notice of eight days grven. By 
odſden Secondary. Trin. 24. Car. B.r. For it is all 
me as if he had at the firſt fourteen days Notice, ſo the 
th enlargement be given Notice of” in convenient times 

By the courſe of the Court, the Defendant ought 
thave convement Notice of the executing of a Writ 
of Enquiry of Damages, before it be executed, as 
mel upon a judgment given upon a Demurrer as up- 
ma Verdict. Trin- 24+ Car. B. r. That he may pre- 
ure togive evidence to the Fury that are to inquire of 
the Damages, for the mitigation of them. 

This Court is not bound to take notice of Orders 
made, and of things which are done at the Afſizes, al- 
tough it be by a Judge of this Court, beeaule he acts 
wt here as a Judge of this Court. Mich. 24.Car-Ber-For 
ihe Jutices of Aſſize, &c. do Af by ſpecial Commiſſi- 
ur, and not as Judges of the Common Law of any of 
te Courts at Weltmintter 3 but the manner is upon an 
Order made at the Aſſizes, to get it drawn up by the 
Uerkof the Aſizes, ana to myve the Conrt the next 

Yer to have it made a rule of Court, and then both 
for fartzes ſhall be bound by it. 
cal} When either the Plaintiff or Defendant doth in- 
on tend to move the Court in any matter wk may prove 
ſe, if diſputable,the party that thus intends to move, ought 
[ya togivenotice to the other party, that he doth intend 
ie ab fomove the Court in it, and to exprels tor what hg 
ke bY vill move, and when. Mich. 1650. B. S. That he 
at iy aint whom the motion 1s to be made, may not be (yr- 
* Yfrized, but may have time to provide, and may attend 
the Court t9 defend himſelf and anſwer the motion, 
| Bb 4 which 
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which the Court will groe him time to do, ſo that j 
ſuch aotice be not given him, the motion will be y 
 #y purpoſe as to the deciding of the difference in que 
FLOM- 

If the Plaintiff doth tell the Defcndant that he 
wi'l try his cauſe the firſt fitting in the next Tem 
this is 2 good Notice given of the Tryal, alchoughy 
do not cxpreſly ſay upon what day of the nionth or 
week it is. Mich. 1649. B. $- Por the Defendant 
may inform himſelf of the preciſe day when that þ itting 
will be, although the Plaintiff do not expreſs it, andit 
may be he dia not kitow zt himſelf when be gave th 
N12 
' Inthe Common Pleas; in an Action of Treſpaſsand 
Ejectinent, if there be not Notice given to the Te 
nant in poſicſſion of the Land in queſtion, who isthe 
Ej<or in the Action, they will not ſuffer the Plin-YB, 
tiff to proceed to a Tryal upon fuch a Leaſe. Mich, 
164.9. B. S. This [conceive is for the bciter vecnt: 
ring of Coſts, int caſe the Plaintiff be Non- ſuit, at; 791 os 
but reaſonable it ſhould be fo. to 

It the Plaintift do give unto the Defendant notice Þ: 
for a Trya)l, before Iflue is +: nh in the Cauſe; this ie 
35 no g00d notice. Hill. 15.49. 5. Feb. B.S. FirY 16 
before Ji [Te joyned, toere 1s nothing to be tryed; an% (0 of 
this 15.4 vain N otice, and t9 Ho purpoſe, and it maybt da 
there rvill never be any Tie or Tyyal, and ſo the party Yi? 
if be ſhould atten ut pon ſuch Notice might Lyfe bis pau Yep 
and coſts. "> 

If the Plaintiff carry down his Cauſ: to be Tryd 
at th: Aﬀizes, and it be not then Tryed for want of 
tine, and doth bri; 2g it down again at the next Aft 

2:5 to Tryit; he is not bound to vive the Dcfendait 


cv Nocice of this Tryal; but if he do aot oy It Yiry 
| . . owny. 


t if 


e to 
fue 


ryed 
it of 
Afﬀi- 
dart 
18 it 


oft 
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Jown to be Tyed at the next Afſizes, and yet will try 
tat another Afſizes after that, he muſt give the De 
Endant new Notice before he Try it. Paſc. 1650s 
Pauſe. 1656+ Between AsSkue and Landye. 6. Mite 
þS. For the Defendant may doubt whether be will try 
tar #9, having defited ſo long from Trying it, and ſo 
might be ſurprized, if” be ſhould not have new Notice 
of the Tryal, or elſe be put to needleſs trouble and 
harge i attending, incaſe he ſhould not try it > but to 
nod trouble, Iwould adviſe all perſons to give new No- 
tice, if 3t may conveniently be done. 

_ Theparty that intends to move the Court ina 
meſtionable matter, ought to give Notice thercof to 


F tieparty againft whom he intends to move, or to 


ls Attorney or Sollicitor, and not 'to his Councel, 
for ſuch Notice is not good. 3. Fulii. 1650+ 
þ$S. For the Conncel is not concerned to take Notice 
ſary thing, but from his Clyent, nor bound to ſeek, out 
by Clyent to gzve him Notice. | 
Ttisa ſufficient Notice for the Plaintiffs Attorney 
btclt the Defendants Attorney that he hath put in a 
Scclaxation into the OQthce againſi his Clyent, and 
tes not botind to give him a Copy of it. 13+ Nuve 
1650. B. S. For there be may take a Copy of it, but 
yſually they do. deliver Coptes to one another of the De- 
daratzons and Pleadings in their Clyents Cauſes, and 
it 18 very rarely omitted, ſo that naw the Attornies do 
—— > 2 

If the Aﬀizes that are to be held for that County 
Were an Ifſue js to be Trycd do fall out to be four- 
tn days after the' end of that Term, wherem the 
Ile was joyncd, It is not neceſſary to give fourteen 
Gy3 Notice before the Tryal that the Plaintiff will 
(ry his Caulc at that Afſizes, although the Dc 
3A oi — ORE ; , . - Oo 
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do dwell above forty miles from the place where th M 5 
Afizes are to be held. 22. April. 1650. B.S. rp, Ml} 
the Defendant kyows the Tryal by the uſual courſe, icy Mi 
f 
i 


be at that Aſſizes, and muſt atteyd there at his peril, Y 
whetber the Plaintiff will try bis cauſe or no. * | 
If one be bound by an Aſ#mpſit generally to doa Þ 
thing to another, he to whom the promiſe ismade M x 
muſt give him notice when he will have himtodoi, | 
becaulc it is in his election when he will have itdone; M n 
but if he promiſe that another perſon ſhall do itt» © p 
him, there he to whom the thing is to be done, isnot I 7 
bound to give notice to that other perſon when he Þ] 
will have it done- 13-Mazz.1651-Paſc.Ber. For it my 1 
be he may not know that other perſon,and there is mpri- YY i 
vity of Contradt between them two, as there is bewin ll 
the other tws. JG 
 Aﬀer a me reciptatur 15 entred into the Judges M ti 
Book, io that the cauſe cannot be Tryed at thattine, M 
3t the Plaintiff will try his Cauſe afterwards at ano- I a 
ther time; according, to fair practice, he ought to hu 
give the Defendant new notice betore his Tryal; WI tt 
but in ſiricneſs of practice, he is not bound togive Wl 1 
new notice of it, for the firſt notice is to ſervetor MW ne 
all that Term, and a xe recipiatuy ferves only toin-W fo 
der the Tryal for that day, whereon it was ſet dow! ty 
in the Judges Book to be Tryed, and it may be thc 
Plaintiff would have Tryed-it at that day, hadno' Y du 
the xe recipzatur been centred to hinder him. Tris 
1651-B-S. This is to be underſtood of Cauſes that at 
30 be Tryed bythe Fudges every Term, and ſome %y! 
after the Term in London aud Middleſex, andwis 
Canſes to be Tryed at the Aſſizes. w_-- 
One is not bound to give notice to another ofa 
Rulc of Court made againft him, exccpt part of , 


Ru on + 
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tle be, that notice ſhall be given unto him of the 
Rule. Tr3n 16 5le B.S. For it intended that bis 
to I htoriery or Solliciter was in Court when it was made, 
ril, i ad that he did take notice of it fron them, or elſe that 
JF tere needs 10 notice int the Caſe, becauſe that the party 
wht to have done that which he, was ordered to ao, 
J zithout the Rule made inthe Caſe. Q- 
J 1f 2Caulc be ready for Tryal, and notice is there- 
. J won given of the Tryal, and afterwards the Cauſe is 
jtto a reference, and doth depend two or three 
J ſerms under reference, but cannot be determined by 
the Arbitrators,it the Plaintiff intends to proceed toa 
Tal, there he muſt give the Defendant new notice 3 
hat if ſach Tryal be to be the next Term atter the re» 
krence, 1t 15 not neceflary to give new Noticeof it, 
br the Defendant may try it by Proviſo if the Plains 
FJ ifdoit not. Triz. 1652+ B. S. 
ue, MF If one give Notice of a Tryal to. the Defendant, 
- © ind yet doth not cry his Cauſe at the day appointed, 
ut do defer his Tryal for longer time then one Term 
iter, If after that he will try ic, he muſt give a whole 
Tams notice before his Tryal 3 but if he try it the 
next Term after, there needs no new notice z 
forif the Plaintift try it not, then the Detendant may 
wt itby proviſo. Triz. 1652+ B. S. 
the Ifan Action be laid in Loudon, and the Defen- 
not WI dant do live fifty miles off, the Plaintiff by the Rules 
mY ofthe Court ought to give the Defendant fourteen 
ar Uys notice of the Tryal before he proceed to it» By 
wy" Rolle Chief Fuſtice. For in regard of the diſtance of 
oY Pacezt 3s fir be ſhould bave time for his travel and wits 
teſes, and to prepare for bis Defence. 
' Ifthe Defendant will try the Cauſe by provito, he 
ought to give the Plaintitf due notice that he will 
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try it, and may not take advantage of the Notice 
formerly given by the Plaintiff. 1654. B. S. Becauſ 
it lies in the Eledion of the Defendant, either't9 
the Cauſe by Proviſo, or not ts try it : And the Plain: 
tiff cannot preſume he will try it, being Defendant in | jp 
the Action, except the Defendant give him Notice tht Y” 
be will try it. re 

It one give Notice to another, that he will moye | j 
the Court in one thing, and tell him in what; ang Y” 
at the time he moves the Court in another matter, | 
and not in that whereof he gave Notice that he MY" 
would move the Court in, This is not good Notfe 
of the motion, but the Court will give the pary 
further time to anſwer the motion. By Rolle Chief 
Fuſtice. , For by ſuth deceitful Notice the party cot þ 
cerned cannot prepare to anſwer the motion» and ſh | 
Notice is accounted uo Notice- | n 

Notice given to the party concerned by the Cou- 
cel in the Cauſe, that he intends to move the Court ; 
againſt him at ſuch a time, is not to be taken by the 
Court for goad Notice, upon the bare averment of , 
the Councel at the Bar, that he gave ſuch Notice but 
if the Councel will make Afidavit in writing, that 
he gave ſuch Notice, the Court will allow it, for 
then he ſpeaks as a Witneſs in the Cauſe, and nota YI | 

a Councellour, 

' This Court is not bound ex officio to take Notice 
of private Orders made at the Councel Table. By 

Rolle Chief Fuſtice.. For they are matters but of 

particular concernment, and not matters of Law Ot 

publick. buſineſſes, whereof as Fudges, they are to tak 

Avtice. © | 


Notica 


ica 
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Notice. 
lathe Caſe of King and King. Paſc. 1659: By 


te Court held, that if the Plaintiff do give wrong No 
iceof a Tryal, and after that gives a right Notice, 


Y bt not timely enough, according to the Rules of the 
M Crt, this 3s 10 good Notice, for the firſt Notice 1s not 


then for any Notice. 
Notice given' in the night of a Robbery by the 
ty robbed, with an intent that Hue and Cry 
honld be made atter the Felons, is good Notice ac» 
oding to the Statute, if it be given in convenient 
ineatter the the robbery was done. By Rolle Chief 
ſufice.. For it may be it conld not be given foonter- 


tis not neceſſary to give Notice of a Robbery to 
tie Vill that is next within the Hundred; where the 
nbbery was done, and unto that place where 1t was 
we; For if the next Vill be out ot the Hundred, 
ſtNotice given there is good Notice, according to 
leStatute of Wincheſter. Vid. The Statutes | 


Non Omitt aSe 


I the Bailiff of a Liberty do not return a War- 
rt (made upon a Latitat out of. this Court, to Ar- 
Kone, within-the Liberty) dire&ted unto him, the 
puty that is prejudiced by his not making a return | 
fit, may by the courſe of this Court have a Writ 
aled a Noz omittas directed to the Sheriff of the 
ounty, in which the Liberty lies, commanding him 
venter. into the Liberty, and to make Execution of 
a Writ, viz. the Latitats 21.Car. B.r. For Li- 
berties 
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berties nauſt not be priviledged to hinder or delay the gh 
eral Execution of Juſtice 3 and if they or their Mini. 
ters do negle& their duties herein, this Court, asthe 
Srpreme Court, may intermedale, notwithſtanding thei 
priviledges, to put the proceſs of this Court in Executs 

01, that the Law may receive no obſtruGiion by them... 


Negative preignant- 


A Negative preignant 1s, when two matters ar. 
put in fue in one Plea. Hzll. 23. Car. Rr. Ard 
this makes the Plea to he naught, becauſe the Plaimif 
cannot tell in which of theſe matters to joyn Iſue with 
the Defendant, for the incertainty upon which of the 
matters the Plaintiff doth infijt upon 3 and fo it 14 mt 
ſafe for the Plaintiff to proceed upon ite 


L — 


Oath. 
Of ficers of Juſtice are by the Common Law 
bound to take an Oath tor their due Execution 

of Juſtice, and if they refuſe to take ſuch an Oath,they 
may be impriſoned for refuſing to take it. Trim. 22 
Care Bi vr. So careful is the Law to have Fuſtice aonet0 
all-parties. Q--What Offcers. | 

- One that is to teftihe on the behalf. of the Kingup- 
on an Arraignment of a Felon, cannot be examn 
upan his Oath for the Priſoner agamſt the King, but 
he may be examined without'giving him his Oath 
Q« Rationem inde, It ſeems it is' becauſe he hath 
taken his Oath already to tcftitie his whole know- F: 
ledge concerning the matter in queſtion, and fo — 

c0n 
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cond Oath 15 needleſs. Mich. 22. Car. B-r» He # 


| ſuffered tb give bus teſtimony for the Priſoner againſt the 


king, without his Oath in favour of life. 

By Glyn Chict Juftice. Triz 1656+ B. S. Tf Oath 
he made againſt Outh in a Cauſe depending in Court, 
this 35 a non hiquet to the Corst 5 which Oath is true, 
gd there the Court will take that Oath to be true, 


Y yhich 75 to affirm a Verdict, Judgment, or other Aft of 


the Court, and not that which is made to deſtroy them 3 
for this tends more to the honour of the Court and tothe 
editing of Fuſtice. 

The Court will rather believe the Oath of the 
Plaintiff, than the Oath of the Defendant, it there 
tk Oath againſt Oath; becaule it is ſuppoſed that 
he Plaintiff hath wrong done him, and that the 
Dfendant is the wrong, doer, and may therefore bg 
rther ſuppoſed to ſwear talily to protect himſelf 
tom:the Juſtice of the Law, than the Plaintitt that 
pforced to flie to the Law to obtain his right. Paſca 
I Cars Be re 

One that is to be a Witneſs in a Cauſe, may have 
two Oaths given him, one to ſpeak the truth to ſuch. 
llings as the Court fhall ask him concerning himſclt, 
nother things which are not evidence in the Caule 3 
ud the other to give teſtimony in the Caule, in 
which he is produced as' a Witneſs. The former 
8 called an Oath upon 'a Voyre dire, to {peak the 
tuth, Paſce 230 Care Bs re 


Obligation- 


One ought not to be admitted to be a Witneſs ts 


Jive an Obligation or other Deed, which he takes 
- Yu the name of another. 21+ Car- B.r. For if be 


might 
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might be ſo admitted, - this wonld be upon the matigj 
to ſuffer him to be a Witneſs to prove a Bond or Deed 
made to himſelf, which is not reaſonable 3 for every man 
zs ſuppoſed to be-partial to himelfe | 
| It a Sheriff takea Bond of the Defendant for hi 
appearance to the Action, -upon-which he is atreſted 
by him at the Plaintiffs ſute, and the Defendant doth 
not appear accordingly, and according to the Condi: 
tion of the Bond, the Plaintift may by the leave of 
the Sheriff tne-this Bond in the Sherifts name, and 
proceed to Judgment upon it againſt the Defen- 
dant 3 but without his leave it cannot be done, bu 
itis at the Ele&ion of the Plaintitf to fue this Bond 
or not,” for he may proceed if he pleaſe by amerce 
ments upon the Sheriff, until he make a return of 
the Writ dir&ted-unto him. - Fil. 22. Car. B. r 
For the Bond is only to ſave the Sheriff harmleſs « 
2ainjft what may befall bim,- if the Defendant do mt 
appear, and avth no way concern -the Plaintiff, but by 
agreement made afterwards betwixt the Plaintiff aut 
bim, of which the Court doth not take notzce, except 
#bey be moved init. — + «© | 
.. An Obligation cannot be delivered as an eſcrow 
unto the Obligee himtelf, but it may be deliveredto 
another tothe uſe of the Obligee, as an eſcrow: 
Trin. 24+ Car. Be re For the very delivery of it totht 
Obligee bimfelf,” and his receiving it makes it work 
2 Deed in the very inſtant of the delivery of it, accor 
Ging to the effect of the Deed, but being delivered tl 
another ta the uſe of the Obligee, it cannot operateſh 
becauſe he is no party to the Deed, nor can take a 
thing by it; and doth but only take it; as an eſcrorn;a 
as an mftrument to deliver it to the Obligce 'at ſuch 
time, and inſuch manner as the: Obligor ſhall =" 
a 


WY 
Ts 
W 
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&@ Widif be deliver it otherwiſe, the Obligor may plead 

ed Wn oft factum, 3f be be ſued upon it by the Obligees 

"un Bi; the Deed ſhall not be conſtrued to work, otherwiſe 
Wmbe whoſe Deed it was did intend it ſhould. | 

hi Ifone be bound unto F.S. in an Obligation of 

ted Wrzency pound to be paid unto F. D. this Obligation 

oth W:vot good. rin 2.1 Care B-r- For to J« S.' it canyot 1 

kgo6d, for th: Obligor is not bound to pay him the NG; he ca” 

of wnty pound in which he ts bound, for the {olvendum »+/#= $32 

nd 1]. D. and to ]. D. it cannot be g10d, for if he pay 

M- Mint the twenty pound, be cannt ſue for it © For.the 

Wigor is not bound unto him by the Obligation, and 

Ind lthe Obligation is w0zd to all intents andwhere a 

& Whid can have no Operation in Law, it 1s utterly 

1 of id, and it 2s as if no ſuch Deed had been made- 

Ti Wk Q. | 

© I [money be not paid according to the Condition 

" Mia Obligation, the Obligation doth thereby be 

by Mane a fingle Obligation, that is, it ſhall be taken 

ans kn Obligation without a Condition 3 for the bene- 

** Wiof the Condition, which the Obligor might have 

bien advantage of by the payment ot the money ac- l 

ing to the Condition, is loſt by the not paying of 

and ſo it 1s deftroyed, and the Obligation reſts in 

Ice, as1t 1t had no Condition annexed to it. Miche 

te Wu Cor: B. 7. 

Kd | An Obligation is a good Obligation, although 1t 

oF: wanta date.. Hzll.164.9. B. S. $. Feb. For the 

114 not of the Eſſence of the Decd, but the ſealing 

þi eng of ie: _ if TY > —_— _ 

FW although the time preciſcly of the a1ing it cans, 

f be proved, yet ze 25 2 good Deed 3 yet the date of a 

lidmay be very material in ſome Caſes. 


\ 


Ce . Orders. 


r 


402 The Prafiical Regiſter ; Or, 
Orders. | 


This .Court may quaſh any Orders made at aw 
publick-or private Scflions of the Peace, or made h 
any Other. Commiſſioners, if they ſee good cauſe fo 
it: Mich. 22. Car. B-r. For this Court is the ſupe 
zntendent Court over all other Courts, and is ta 1 
gulate their proceedings, where they be irregular ani 
zlepal. | 

If a Cauſe be put in the paper of Cauſes, that 
may be{poken unto in matter of Law by the Orde 
of the: Court, and the Attorney in.the Cauſe dat 
not attend the Caule at the day, the Cauſe is to bepu 
out of the paper, and not to be put in again th 
Term. Mich. 22. Car. B. r. Except very good cauſe! 
ſhewedto the contrary. 

- This Court doth not take notice of Orders ma 
In Chancery. 1rin. 230 Care B. r. Nor in any on 
Court, as to be bound by them, but will proceed accoraf 
71g to the Rules and Orders of this Court 3 and if tit 
ſhould do otherwiſe, their proceeding would be therfiy; 
much interrupted to the prejudice of the people. 

By the Orders of this Court (the three laſt days 
the Term j the Judges have no paper of Caulcs, cit 
of Records or Conciliums delivered unto them, fc 


thoſe three daysare to hear motions. Trin. 23-Cililu; 


B. r. That is, the three laft days of Hillary Term, 9 
Trinity Term, which are Iſſue Terms : for the tw4! 
days owly of Michaclmas Term, and of Faſter Ter 
which are not Iſſue Terms, are for mot i0ns« 
Tueidays, Thurldays, and Saturdays are the pi 
per days by the Orders of this Court, to hear matte 


of Law. Mich. I 6.19. B, 3 Eut chiefly Satwnss 
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" other three days are proper for motions and other 
wineſſes > D148 this doth not always hold. 


Outlawry. 


The Court will not reverſe an Outlawry, although 
ah the parties conſent to 1t, viz. the party Out-« 
lied, and the party at whoſe ſute he is Outlawed, 
acept there be error alligned in the Outlawry. Mich. 
i» Care B. vr. For matters of Record are not to be de- 
hed without ſufficient cauſe, and the Outlawry alſa 
kh concern the King as well as the Parties,and there> 
rewot to be overthrown without cauſe. 

An Outlawry which is grounded upon an Endict- 
znt grounded upon the Statute againſt forcible en- 
ws preferred againſt divers perſons, may be reverſed 
x0lome of the parties endicted, and yet may ſtand 
pod, as to others that are Outlawed upon the ſame 
ictment. Hill. 22. Car. B.r. For the Outlaw: 
h againit them are ſeveral and nor entire, and the 

reedings to the Outlawry may be good as to the Out+ 
ming of ſome of them, and the proceedings to the Out- 
wry as to others, may uot be good. 

AnOutlawry that doth not expreſs that the party 
Mawed was proclaimed, as he ought to be, 15 not 
0d, but may be reverted. Trir. 23. Car: B-r. Be- 
uſe it 15 defe tive 11 1.48 ter of ſubjtance- 

I the Defendant do not appear upon the quinto 

ws made by the Sheriff of the County at his 

maty-Court, w the County where the Dctcndant 

$® dwell, then he is outlawed by the Coroner. Paſc« 

| Maii. B- $. For the Coroner is the chief 
M ncriminal matters 11 the County. 


Cc2 Offce 
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Office and Officer- 


The chief Cryer of this Court hath his Office by 
Patent from the King 3 and this Office may be grant 
ed in reverſion. Paſc. 23. Care. B. r. For this Courti 
the Kings own proper Court, where himſelf uſed u fit in 
perſon, and it is for his honour to have ſuch Officers wi 
Patent, who are upon the matter to attend his own Per: 
ſon, and not to leave ſuch places to be diſpoſed of ad pla 
citumn, ad it may be granted in reverſion, becauſe it if 
but a miniſterial place. ; | 

The Office of Afſurance cannot aſſure the life of 
one that hath an Office tor his lite, as it may doth 
life of one that 1s at Sea, or beyond Seas, and imploy 
ed in Merchants atfairs. Mich. 164.9. B. $. Forth 


have no power to aſſure the life of any, but in caſe 
Merchants aff airs, by the Statute which gave themthi 


Power, which is the Statute of 4.3. El1z. 


Oyer of a Deed, Kc. 


If one be ſtied upon-an Obligation, he may pn 
Oyer of the Obligation, and betore he hath Oyer « 
it, ne 15 not bound to plead to the Plaintifls Declaratt 
on 5 yet he may plead without Oyer. of it, if he pleaſe 
for he may taze upon him to remember it withou 
hearing, it : But it he do plead without Oyer of it, 0 
cannot atcer his pleading wave his Plea, and deman 
Over of it. 18. April. 1650. B. r. To demand Of 
of the Obligation, 1s not only for the Defendants Att 
cy to defire the Plaintiffs Attorney to read the Ob! 
2ativn unto him, as the word Oyer ſeems only to un 
gr to bave a ſght of it, but that he may have a Cf) 
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» that bis Clyent may conſider by it what to plead 
» the Afzone 


FE —— 


Paper Book. 


x [ all ſpecial Pleadings where the Plaintiff 
Wi takes Iſſiie upon the Defendants Pleadings», 32 
Mſraberſeth the ſame,o2 demurreth ſo as the Deten- 

ant isnot thereby Tet in to alledge any new mat* 

tr, there be may make up the Paper 1Bock forthout 


2 1Miving a Kule with the Secondary to rejopn-c-and 


Mithe Defendant doth not in four days efrer th? 
Wyaper Book delivered, p2obided the ſame be delt- 
MWiredr time, being back the Paper Book, and join 
Nue oz D2mur , oz give a general Jlve, Judge 
mnt may be entred by default. Per Magiſtrum 
Lveley, & al. 6c. P. 21. Car. 2. Regis: 


Pleas and Pleadings- 


[f an Action be greunded upon a Statute, there the 
Ntute muſt be preciſely ſet forth : but if a Statute 
kated be but an inducement to the action, there it 
Snot neceſſary to recite the Statute preciſely. Hz. 
Car. B. r. For if the Statute be not preciſely re- 
tes, where the Aion is grounded upon the Statute, the 
"WW fendant cannot tell bow to plead to the Statute > but 
Wi the Statute be alledged but by way of inducement, 
be pleading bath no dependance upon the Statute, aud 
Wirrefore there eeds no ſuch preciſe recital. 

As a Plea in bar may go per partes, ſo may in like 
Manner a Plea pleaded in abatement of a Writ. Hil}. 
"1 "PP" CareB.re APleg is then ſaidto go per partes, as 

F| 


we 3 
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T conceive, when one part of it goes t0 one part of th 
Declaration, and another part of the Plea auſwers ay 


ther part of the Declaration for a Writ may be naughy 
11 ſeveral parts of it, as well as a Declaration mz 


Cs 
One that appears in Court upon a Habeas Corpue, 
ought to plead the ſame Term wherein he comesin, 
Hill. 21. Car. B.r. In regard of the delay and ex 
traordinary charge the Plaintiff hath been put uny ly 
ſo bringing him in. 

It the Detendant doth not plead according to thefffp 
Rules of the Court, ſo that the Plaintift may enter 
Judgment upon a Nzhþil dicit, yet it after the Rules 
are out the Detendant do put in his Plea into the Of 
fice b<fore the Plaintiff hath entred his Judgment 
this Plea is to be accepted, and the Plaintiff ought 
not then to enter his. Judgment ; and therefore it 
behoves Attornies to be vigilant in their praQtice 
21- Car. B. r. ana 23. Car. Hill. For a FJudgmen 
ou a Nihil dicit 3s for want of a Plea but in thi 
Caſe here is a Plea, and if ſuch a Fudzment ſhould be 
entred, it would be in facto, a falſe and an irreguls 
Fudgment , and therefore the Court will not ſuffer hin 
70 ENCY ite 

It was faid, By Glyn Chief” Fultice. Trin. 1657 
That if one be ſued in an Action of Treſpaſs and Ed 
ment by Orizinal, be needeth not to plead until tl 
Original be ſhewed him. 

It the Defendant in an Ejed;ore firme do no 
plead in time, according; to the Rules ot the Coutt 
the Plaintiff may after thc Rules tor pleading be out 
move the Court to fect a ſhort day for him to plead 
which will be granted, if the Land lye near at han 


and if the Defendant do not plcad at the time ft . 
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he Mite Court, the Plaintiff may enter Judgment apon'a 

Wobil dicit» 21+ Car« B. re | 
Aoraign Plea is to be put in upon Oath of the 
ant, that is, he muſt ſwear his Plea is true, or 
ſe ſuch a Plea 15 not to be received. Mich. 22. Car» 
Mr. Mich-24- Car-B.r. Becauſe thercby be endeavours 

in Myozt this Comrtof its juriſaidgion. 

Aforaign Plea is when the Detendant doth plead 
ich matter, that if it be true, the cauſe cannot be 
med in this Court 3 and 1n regard that thereby the 

M0:fendant doth endeavour to hinder the preceed- 
nes of this Court, and to dclay the Plaintitt, there- 

Mr the Court will make him ſwear his Plea - to be 
tue, that the Court may not be deluded, nor the 
Phintiff trifled with by a falſe Plea 3 and if he will 
wot {wear his Plea to be true, the Plaintiff may 
ater Judgment for want of a Plca. Trix. 1650s 
Ls. 

If an Actiongoft debt be brought upon an erro- 

tous 'Judgment, the Defendant may plead, Nut 
M i! Record, that is, that there 1s no ſuch Record, as 
oF te frames his Action upon. Mich. 22. Car. B. r. For 
"Tl tit which is erroneous , is accounted in Law as null 

mdroid. Q- Tamenz for it may uot afgear to be er» 

neous util it be diſputed. | 

If the Dcfendant do plead a dilatory Plea, the 47. \ 

J Court at the Plaintiffs motion will order him to plead 
ach a Plea, as he will fland to. Mich. 22. Car: 
br. For the Law favours not delays, whatſoever is 
ranty babled bythe ignorant to the contrary. And if 
be be ordered to Put 32 a Plea, to which be will and, 
ad be do it accordingly, if ſuch his Plea be not goort, 
the Court will not permit him to amend it, but the 

foal Uaintiff ſhall take advantage of it by aemurring upon 
=: + 4 TT 
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It, or otherwiſe as he ſhall be adviſed becauſe be hath 
abuſed the favour of the Court in granting him time t, 
Put in bis Plea, which they intended ſhould be TY 
Plea. MYA 
-Tnany Action wherein the Plaintiff, in caſc here. 
cover, ſhall only recover Damages, the Defendant 
may plead in bar to this Action an arbitrement with 
fatisfaction thereupon made unto the Plaintiff, al- Yiu 
though the ſatisfaction given by the Arbitratbrs, was 
leſs then the Plaintiff ſattered by the Defendant; tor MW vi 
it was his own act to reter hiniſelf to the Arbitration Wl; 
Mich: 22. Car. B.y. £114 if the Plaintiff have ſap 
fa@ion, the Law will not intend that be is dani hu 
and ſo he hath no Cauſe of Afi. wl 
When the Court doth order one to had prelent-W pl 
ly,1tisto be underſtood that he ſhall plead in uct Will 
convenient time after, as the Court ſhall judge rex Wie 
ſonable. Mich. 22. Car. B. r. For the Law account ft 
et things which are done 5 FT, convenient. Hime, to be aan wh 
without delay. © © id; 
The Defendant may amend his Plea, althoughit ] 
be three Terms after it was pleaded, if he will pay It 
Coſts. Mich. 22. Car. B.r. But it mut be byleait 
of the Court, becauſe it 1s againſt the common Rules | 
prafiice, which wy will grant :f rhere be cauſe jul 
zt. 


Although a Pica lo contain mp matters in it 
upon which-an Iſſte may be taken, yet this Plea 
not double, if- the Plea coald not have becn good 
that is, would not have an{wered the whole Dcda 
ration Without alledging, all thoſe mattcrs in Yb. 
Mich. 22. Car. B. vr. For though the Law doth not alu 
capeions Pleas, yet it doth not deny the Defcndant 
plead all ſuch matters that bis Caſe affords for bis jl 


Defence 


{f the-Defendant plead an inſufficient Plea, and 
to Miere is Vlue joyned upon that Plea, and a Verdict 
Y gren upon that Ifſue tor the Defendant 3 the Plaintitf 
- Wall not afterwards take advantage of the inſuffict= 
re- Macy of the Plea. Mich: 22. Car. B.ry. For it was 
int Mlicown fault to joyn Iſſue upon it when be might have 
ith WY kmwrred 2902 24, and then the Court would have given 
al. judgments for him upon the Demurrer. 
15 Y. Where one Pleads Letters of Adminiſtration, 
for Y which are granted by {uch an ordinary, whereof the 
ion law doth take notice, he may plead that they were 
tiſ- eanted unto him, debita legis forma connſſa fint 3 
ed, Wbutif they be granted by an interior ordinary, of 
Eybom the Law doth not take notice of, he muſt 
ent- MW plead that they were granted unto him per ordinariun 
uch Wilias oct. Mich. 22. Car. B. r. That the Court may 
rea-M the better judge whether they be well granted inregard 
wit- Ml f the power of the ordinary that granted them or not 
done MY which they may the bettcr ao, when it appears by what 
Wrdnry they were granted. 
nt If the Plaintiff do alter his Declaration after the 
pay Dctendanc hath pleaded to it; the Detendant may 
ear lterhis Plea. Mich. 22. Car. B. r. For by the a- 
les of mend of it, it may be ſo altered in matter that it 
e for may require 2 different anſwer from what was formerly 
leaded, and in that caſe if he ſhould not amend his 
n 11 tea, be might be triced for want of a good Pleas. 
ca vFF' Inan Appeal brought, all the pleadings are 1n La- 
oodEtn, but the Councel ought to Court in French, as in 
cclaÞial Actions in the Common Pleas. Mich. 22. Car. 
I'M br. Becauſe the Statute which Enacted that all Plead- 
ſn ſbould be in Latin, did not extend to this Aftion, 
om therefore the Pleadings are to be in French, as they 
ors before the making of that Statutes 


When 
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When the Court doth order that the Defendant 
ſhall plead, it is intended that he muſt plead an Iſh. 
able Plea. Mich. 22. Car. B.r. For the Rult is map 
go quicken the Defendant, that the Plaintiff be wt de- Min 
layed by his Dilatorineſs, and if be might Plead a Di. Wh 
latory Plea, and not Iſuable, the Rule would bets wh 
purpoſe for the Plaintiffs benefit, but rather for hisdiſ. lu 
| bi 

kc 


- © > 


advantage ts his greater delay. 
The Court will not upon a motion, rule the De. 
fendant to plead peremptorily by a day, beforethe 
common Rules of the Court for Pleading be out, but MW 
then they will. Mich. 22. Car. B. r» For till thy Mit, 
eannot be ſaid that the Defendant hath delayed th Wm 
Plaintiff, and ſuch Rule is not to be made but where 1 
appears to the Court that the Plaintiff is delayed jn Wi: 
want of a Plea. | Ms 
It a Scirefacias upon a Recognizance, be brought 
againſt an Infant, he cannot Plead Infancy orNow 
age to itz fora Recognizance 1s inthe nature of a 
Judgment, and the $cire faczas 15 grounded uponit 
but he mult bring his audita querela, and ſet forth his 
calc therein, and thereby his age ſhall be tryed by 
the Court inſpe&ing of him, and by proof of Wit 
neſſes, and not by a Jury. Hill. 22.Car. B. r. For tht 
zs 20 evidence to be given on both ſides, but only amat 
ter of Fatt in the Affirmative to be proved on the Infoutt 
art. 
If the Plaintiff do releaſe his cauſe of Actiontotie 
Detendant, yet the Court will not upon a motion 
ſtop the Plaintiffs proccedings in the Action, buttit 
Dcetendant muſt Plead this releaſe. Hz11. 2 2. Carb 
Tu bar of the Aion, for the Court cannot take notie0 
the releaſe, which is a private AA upon a motion.) 
Pleading it, is will appear utto the Court upon =_ 
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; 5 releaſe 1s matter of fad, which 1s properly try- 

le by a Fury. 

a&: Y It is not a good Plea, to Plead a Paroll agreement _ 

d& Minbar of an Agreement made by Indenture between 

Di- Miheparties. Hz! 22. Car-B. r- For an Agreement by 

0 1 M lidenturre 3s a more ſolemn Agreement, and of a higher 

dife WM wtwre then a Paroll Agreement,and muſt be diſcharged 
Whore 25 of as bigh a nature as it is, as the Rule is, 

fodem modo quo oritur, eodem modo diflolvitur. 
Adouble Plea is ſuch a Plea, that one Ifſue cannat 

{termine all the matter 1fſuable that is contained in 

and alſo where the Defendant 1s. put to a double 

mver. Hill. 22. Car. B.r. And ſuch a Plea is not 

190d Plea, becauſe a good Iſſue cannot be joyned upon 

twith a ſingle Tſue, becauſe where there 3s double 

wtter, 0 certain Tſſue can be taken, which is clearly 

ght WY wtrary to the nature of an Tſe, for an Iſſue ought 

on-M te fingle, and to be taken upon one ſingle point. | 

ot a If the Defendant do Plead a frivolous Plea, tothe #- 7. + 

nit; WY ntent to delay the Plaintiff, and to hinder him from 

1 his ping to a T'ryal, the Court will upon the Plaintiffs 

| by motion, order the Defendant to Plead ſuch a Plea as 

NitFE iewill ſtand to, orelſe to accept of a Demurrer from 

bee ie Plaintiff unto his frivolous Plea. Hill. 22. Car- 

mi br. For 3t is the Fuftice of the Court to ſpeed the pro- 

on" exdings in Law, andto bring ſutes to determination 

ſoon as with converiency and Fuftice to all parties, it 

Mitay be doxte. 


Fa Caufe habe continued four Terms without 
Poſecution befsze Iſſue jopned, rhe Defendant 
to have a Terms Notice to Plead, 6c. beſoze 
Widgment can be entred bp default 3 if after Iſſue 
Wned,3 Terms notice befoze the Trpal.Per Mag 
YUm 
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firum Liveſey, Ge al. &c. Þ, 21+ Car. 2. Regis, 
Where the Defendant may Plead the general Iſſhe, 
he ought ſo to Plead, that the whole matter in quegi. MW! 
on may come to be tryed. Paſe. 23. Car. B. xy. Fy MW" 
elſe the Plea is not good, becauſe it tenders not ſuch uM" 
Iſſue whereupon the Cauſe depending may be deterni-W 
2d, which every Plea ought to do,for to Plead other-W" 
ways, is to nopurpoſe And if the Defendants Pleg 
doth not anſwer the Plaintiffs whole Declaration, th 
Plaintiff may well demur. D 
If one bring an Action upon a Contra, it is a" 
good Plea in Bar for the Defendant to Plead,quder Wi! 
oneravit ſe de Contrafiu. Paſc. 23. Car. B. r. Fort MW 
ſounds all one, as if he bad Pleaded that be bath ju-W 
formed the Agreement ; for it ſhall be intended 
bath legally diſcharged himſelf of the Contradt. kl 
A Concord by Paroll is no good Plea in bar tow W* 
Action brought upon a fingle Bill, though it ben 
penal. Paſi. 23. Car. B. r. For bare words artwt”) 
of ſo great force in Law as Agreements put in Writing, the 
becauſe things put in Writing are ſuppoſed to be ane 
upon mature advice aud deliberation, but words at W 
uot preſumed to be always ſo #[; okene | 
Every, Plea muſt be Pleated either in bar to the 
Action'brought, or in abatement of the Writ upon # 
which the Adtion is framed, otherwile it is butadif] f 
courte and not a Plea, becaule the Plaintift cannot 
take an Iſſue upon it, and therefore if the Plaiti 
do demur upon it, and his demurrer be adjudgel 
good, he ſhall have Judgment againſ the Defendant 
for want ofa Plea. Paſe.23. Care Ber. \ 
_ Anciently all Pleadings were in French, then bf 
the Statute it was Enacted they ſhould be in Lati 
Paſc. 22. Car. be re th 
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'The Plaintifts Attorney is not bound to receive a 
"Wil for the Detendant from any perſon that is not 
mn Attorney- Paſc. 23. Car. B. r. Q- Whether he 
þ oy WI npht ot to recezve it from the Defendant himſelf, if be 
F i it to him, or from his Sollicitor if he know him 
hou t be [0+ 
” [f the Plaintiff do put in a Replication to the De- 
{ndants Plea, at any time before Iflue joyned, the 
Mxfendant ought to Pad unto it, although it did 
rot come 1n, in due time, according to the courſe of” 
the Court, Paſce 23- Car. B. r. For the Plaintiff doth 
uly delay himſelf by not putting in his Replication 
hmer, and the Defendant is not prejudiced thereby. 

The Court will not dire any perſon how to 
lad, although the matter be ditficult, though they 
bmoved to do it, but will bid them Plead at their 
on perils. Paſce 23- Car. B. r. For Conncel are to ad- 
ne how to Plea, and the Court is oaly to judge of 
tle Pleadings, whether they be good in Law or not; and 
wt to gzve Conncel to the parties » but the uſage was 
therwiſe formerly, but is now Antiquated. 

Athing ought not to be pleaded by implication, 
the but in expreſs words. Trin. 23. Car. B.r. For there 
pon un be uo Iſſue taken npon it, becauſe it is not a dire 
dill ofirmative, to which 2 negative may be Pleadeds and 
not Peadings onght to be plain and dired to the matter 11 
tif queſtion, and that is the reaſon that all Argumentatzve 
ood If Fleadings are void. 
anti lt one Plead a Deed, he muſt produce it in Court, 

but one may give a Deed in evidence, although he 


. . . 4 LY 
by nnot produce it, if he can make it out by proots,,, : 


that there was ſuch a Decd, and ſo he may do of a 
Record. Trim 22. Care Ber. For upon Pleadins of 
Y# Deea, 21 3s fit that the Defendant bave a ſight of it, 
tht 
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that be may know what defence to make, which h 
cannot ( it may be) do without a fight of it, and every 
Plea ſhall be taken to be true, except it be denyed, but 
an evidence not preſumed to be ſo, but is believed or 
not believed, as the circumſtances of things dy weigh 
with the Fury, who are Fudges of it. 
| "Where the Detendant is not conſiramed to Plead 
a ſpecial Plea, he may Plead the general Iſſue proper 
for the Action brought, and give the ſpecial matter 
In evidence. Hill. 23. Car. B.r. For every Plea muſt 
be ſo framed that it may give a full anſwer to the mat: 
ters ſet forth in the Declaration, to wit, all ſuch as ar 
material to be anſwered unto , and if it do ſo, it ua 
good Plea, be it a general Plea or a ſpecial. | 

It hath been adjudged a good Plea in a Scire Faciut 
brought againſt an Executor upon a Judgment en- 
tred into by the Teſtator, to Plead fully Adminiſtred; 
for if he bave fully Adminiſired, he is not to be 
charged 3 but it is better for him to Plead that no 
goods of the Teſtators are come to his hands with 
which he could fatisfie the Debt, viz.lince the bring; 
ing of the Writ of Scire facias againſt him , for this 
{cems to bea clearer Plea in bar. Mich. 22. Car 
ÞB. ro | 

One may plead a matter in Law, although it do 
amount to no more then a oz cxelp. Mich. 23+ Cat 
B. r. For if the party be not guilty by Law, tuts 
withitanding that which is alledged againſt him bt 
true, it is all one as if the matter alledged againft bm 
were not true for no man is further guilty of a thi 
then the Law makes bim guilty; but to Plead 101 
culp, zs the better and plainer Plea,as I ſuppoſes 

A Plea may be amended upon leave of the Couth 
if it be butin paper and not entred, but the py 
| | chat 
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tat amends it, muſt pay coſts unto the other. Hzl. 
23 Care Ber. For it 3s not reaſonable that the Conrs 
huwla grant him favour to the prejudice of the other 
yurty, who by this amendment is put to new trouble and 
barges > but if the Plea be entred in Parchment, and 
the Record made up, the Comrt will not give leave to 
amend its - 

A Clerk of the Court ought not to refuſe a Plea, 
though it be not put in in. time, but the Plaintiff 
mult move the Court, and abide by their rule thercin. 
fill. 23. Car. B.r. For the Court and not the Attor- 
ties are to judge of the Legality of the proceedings in 
ul Cauſes depending before them, as well as they are 
pdetermine the matters ia Law in them. 

One that is Endicted of Felony or Treaſon, ought 
wtby the Law to be admitted to Plead to the En- 
wtment, until he hold up his hand at the Bar 3. yet 
s] remember, Sir Fohn Stowell retuled to hold up 
bshand, and yet was admitted to Plead 3 the hold- 
ngup of the hand is in the nature of an appearance, 
mich ought to be Recorded before Plea Pleaded. 
luſt 24. Cars B. r- Qe+_ Whether it is to be done to 
te end that the Court, Fury and People may take the 
ktter notice of the Priſoner, or for what other reaſo#- 

One cannot Plead his pardon for Treaſon, until 
leis charged in Court with the Endidtmient of its 
Piſce 24+ Care B.r. For it muſt appear to the Court 
4 the crime is, before they can judge of the pardon 
} tt 

It one tender an Iſſue in abatement of a Writ, and 
ere isa D<murrer to it, if the Demurrer be over- 


uled, there muſt be a reſpoxdes ouſter, for the over- 457.4 
ling of the demurrer is not peremptory to the par- 


fe Tritt 241 Car. B-r. For the matter in queſtion 
4 
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25 not determined by the demurrer, but only the goodue 
of the Writ brought 3 . and if it be adjudged good, the 
party muſt anſwer to the matter contained in it, fit 
this is all the Writ requires, and the Demurrer is mt. 
an abſolute refuſal ty anſwer, but to that Writ, pon 
ſuppoſal it is inſufficient. But if Iſſue be taben upon q 
Plea in Abatement, as upon a miſnoſmer in the Plain 
tiffy1r other ſuch like Pleading, & it be found againſt the 
Defendant, the Fury ought to Aſſeſs coſts and damares 
andthe Verdi inthat caſe is final, and there ſhallbe 
20 rclpondes oulter, as wpon a Demmrrer z becauſe it 
is the folly of the Defendant to put himſelf ufon a falſe 
Tre, to tronble himſelf and the Cort, aud no man 
ſhall take advantage of his own wronz, but in the other 
caſe of a rc{pondes onlter, be refcrred himſelf to the 
FJudament of the Conrt, and ſo there is an apparent di 
verſity in theſe tro caſes, Rittermalter againſt Stanly 
Mich. 21. Car. 2. R.in B. S. And ſ5 was the opint 
on of the Court of Kings upon a Writ of Error, hrought 
upon 2 fudgement given in the Common Pleas, between 
Amcotts and Amcotts. Paſc. 17. Car. 2. Re 

"The Pleading of payment upon an Action brought 
upon a peval Bill, without ſhewing an acquittancg 
is but a Plea in abatement of the Writ, but withan 
acquittance, it isa Plea in diſcharge of the Action it 
{clt. Tris 24+. Care B.r- Q. Whether pleading of paf 
ment be a good Plea fo any intent. 

It one do demurupon ſuch a Plea as ought nott0 
be pleaded, by his demurrer he doth admit thePla 
to be a Plea, fuch as it is. Trix. 2.1. Car. Þ: r For the 
demurrer 1s but to try the ſufficiency of the Pleas 

One may ({ometime) Plcad a Plea which 15p- 
perly a Plea in bar by way of abatement and a Pia 
which 1s properly a Plea in abatement, by way - | 
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ain bar. Trix. 24. Car. B. r. But this bolds: not 
gl caſes, but only in ſome ſpecial caſes. | 


APlea in abatement of the Writ, ought not to b 


xived after the Detendant hath Emparled, for by 


wparley he admits the Writ to be good ; yet if it 


xceived, and the Plaintiff doth demur to it, the 


kmurret is good. Trin- 24. Car. B.r. For the Plains 
f; accepting of the Plea after imparlance, is no pre- 


hee to the Defendant, and therefore it is but reaſon 
the ſhould take advantage of the inſufficiensy of the 
ks, by demurring to it, if be ſee cauſe; and it was 


Defendants f.awlt to Plead ſuch x Plea as might be 


T red HNE 0.» 


[tis intended in Law, that every Plea is entred 
knit is pleaded, for ancicntly the Serjeauts at Law 
uſe to plead all.the Pleas in Court at the bar. Tri, 
Care B. r. And before they were entred they could 
Plad them) but now they are not entred uſually be- 
nthey be Pleaded. — : | 
tone be ſyed upon an Obligation, he caunot be 
apelled to Plead betore he have Oyer of the condi- 
nof che Obligation. Tri. 24+ Car. B. r. Becauſe 
"a what to Plead till he underſtand for rohad 
if ſe | 

[there be a Verdid& given in a cauſe wherein no 


"pax Mc was joined, this is a Feofail, and it 15 not helped 


te Statute 3 for the Statue is to help ill iflues, 
not toſupply iſſues where none are joyned, and 
fore there mult be a Repleader. Paſc.24-Car- Ber. 
ring the matter in diſpute in queſtion, for there 
thing tryed, and ſo there cax be no Verdidt. 


{pon over-ruling of 4Plea, which is oaly in-a- 
Ment of the Writ, there thall be 2 reſpondes our #155 


; that is, the Defendant ſhall only be rakd to 
D#« Par” 
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tina better Plea 3 but upon over-ruling of a Pl 
which is Pleaded in bar of the Aion, Judgmedh 
ſhall be given againſt the Defendant, for ſucha Plea 
peremptory. Trin. 24. Car. B. ry. But a Plea in 
batement is only dilatory, and is not to bring the mu 
ter in queſtion to an Iſſue, but to delay the Plaini 
Q. Whether be ſhall not pay Coſts preſently, or th 
they ſhall be conſidered after the VerdiQ given int 
caſe upon the new Plea. ” In 

If a Plea be put into the Office in due time, it 
well enough, although it be not delivered to the Ae 
torney of the Plaintiff. Trim. 24+ Car- B- r. Seth 
he may not enter fudgment for want of a Plea, but if || 
»ſual for the Defendants Attorney to deliver a CopyMul 
the Plea to the Plaintiffs Attorneys lc 

In an Action of Debt brought for Rent, upon Wa 
Indcuture of Demiſe for years, the Defendant miiffec 
Plead payment without ſhewing the Deed, fort] 
Leaſe thall be intended to be in being at the timeMht 
the Action brought. Trin- 24. Car. B. r. Except ol 
contrary be ſhewn, and if the Leaſe be in being, be 1h 1 
bound to ſhew- any diſcharge for the Rent, for be «ag 
ot compel the Leſſor to make him any whenhe | . 
dhe | if 

| A colourable Plea ought to be entred, but tWMibit 

which is no Plea ought not to be entred.Trix-240In 
B. r. For acolourable Plea is a Plea until it be cle 
ruled; for the Court will wot ſpend time t0 viſp 
#hings which are clear. | 

Q. Whether one may Plead a Leaſefor year! by Ftto 
denture withut ſhewing the Indeature. Tt 24 Wtnd 
Þ. r. It ſeems the ſafer way to ſhew it- Worn 

In an Aion of Dcbt brought upon an ObligWCou 
on, the Defendant is not bound: to plead anti! oul, 


Pq 
4 
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xe Oyer of the Condition of the Obligation. Trix- 
Care B. r» But he may Plead without Oyer of it if 
pleaſe, and if be do Plead without Oycr,be cannot af< 
yards have Oyer of it, for be hath waved bis ad- 
tage and may not reſume it. 
one Plead a Plea that is not good, and the 
untiff doth demur upon it, the Detendant cannot 
kewards amend his Plea, without the Plaintitts 
mnt, M:ch. 24. Car. Be r. For the Defendant ſhall 
take advantage of his own ill Pleading to delay the. 
Linif, and to put him to mare trouble and charge 
nbythe Law be may db. 
I the Defendant will plead a Dilatory Plea, he 46.7: 
i plead it upon the giving of the firlt Rule in the 
lice for the Detendant to plead, and he muſt plead a 
ainchict after the ſecond Rule given iu the Office 
the Defendant to plead 3 and this is the reaſon 
t Judgment cannot be entred againſt the Deften- 
for want of a Plea, until the time given by the 
Rules to Plead be paſt. Mz-h. 24. Car. B. r« But 
t then put in a Dilatory Plea, the Plaintiff may 
this fudgment notwithjt anding; 
ep 
the D:(endant bath Pleaded an Outlswry in 
ut Uliitility of the Plaintiff, and that be reverſed, he 
240M not Plead another indifbility. Per Magiltram 
be oeley, & al. &c. P. 21. Car. 2+ Regis. 


vi 
The ancient courſe of practice was for the Defen- 
ro byFitto put in hisPlea into the Office, before that the 
24 (Fndants Attorney did deliver it to the Plaintitts 
— Fncy, becauſe it is not ſucha Plea as the courſe of 
)JbligWCourt allows of: Mich- 16 49+ B. S. But ow it is 
untilWſuſed to be dunes 


Da 2 This 
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The Maſter of the Othce of the Kings Bench,ough 
not to ſuffer the Original Pleas brought into the C 
-fice, to be delivered out of the Office, but only Copit 
of them. Mich. 1649. B. $. For by the Pleadiy 
ia the Office, are the Pleadings made up for the Iſmei 
be tryed, and if any queſtion ariſe about altering 
them. they are to be examined and rectified (if any; 
teration be ) by the Pleas in the Office, and mt by of 
_ Copy of the Pleas. 
A Plea that is grounded upon a Statute, if it | 
not good, is not helped after a Verdict. Mich. 164 
B. $. For the Statute being the foundation of the Vi 
zf it be not well laid, the Plea is naught in ther 
ſubftance of it, and ſuch Pleas are not helped by t 
Statute of Jeotails. See the Statute. | 
- . It an Action be brought in this Court to reeo! 
Lands, and the Detendant emparls 3 yet he may at 
-Iniparlance(as it hath been held )plead that the LangÞ® 
in queſtion are ancient Demeſne, and demand Jud 
Ment whether this Court may hold Plea of them, t 
it teems by the imparlance he doth not athm the 
ri{di&ion of the Courts but if he plead to the Deigf 
dant, and make a full detence, he cannot after t9 
plead to the jurr{diction of this Court , for bypleaſ® 
10g he hath in ette& confeſſed the juriſdiction oh 
: Court. Mich. 164.9. B. &, 8. AP. I 650» B. $, P | 
Q- Tamen. For it hath been doubted and held it off 
20t be after imparlance-. Paſc. 1650. 4. Mall. Jale 
It the Plaintitis Attorney deliver an imperfett I's 
claration to the Dctendants Attorney, and heacF® 
of it; yet he is not bound to plead until the Plan 
have perfed&ted his Declaration. Mich 1649 BF b 
For untzl it be perfeftcd, it is no Declaration, My" 
may wal demur, whick is the uſual praftice» #/e 
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may, for it ſhall he intended a true Copy, yet it is 
« Op /ofe to o it without examining it by the Declara- 
> _- hy put i11to the Office. 
| it be doubttul between the partics, whether a 
mY i be good or not, it cannot be determined by the 
-  Mhurt upon a motion made, that the Court would 
ny, Liver their opinions whether it be good or not, but 
by of rought to be a Demurrer upon the Pleaz and up+ 
ahearing of arguments thereupon, the Court is to 
{ i+ doe whether that Plea be good or bad. Hill. 16.49. 
$. Fat 26» For the Court will not upox# the ſud- 
» Poli and without deliberation, deliver their opinions in 
be figs which are dubious in Law. 
[tan Indenture be ouly pleaded by way of induce- 
eat, 1t 15 not neceflary to fay, per Indenturam ſuam 
econW@*ria hic prolat : but it the party do derive any 
teunto himſelt by the Indenture pleaded, he mufi 
jad it fs H211.1 64.9. B.S. Fan. 26+ That the Court 
| judge whether the title be makes by the Indenture, 
m, W»-rranted by it, and that the other party may con 
lerwhat anſwer to give unto it 5 for a bare induce- 
DeieWint to a Plez requires no anſwer to it, becauſe it is 
if the ſubſtance of its 
a |tan Action be brought in the Sheriffs Court 1n 
| of W#40x, and be afterwards removed by a Habeas Cor» 
7, Pinto this Court, the Detcndant ought to. plead the 
+ ooÞ&e Term the cauſe is removed, and proceed to as -197- 
al. Hill. 16.49. B. S. 9g. Feb. For the Court will 
et WP grant the party to take any advantage by the re- 
e acoÞung. of the cauſe bither to delay the other party in the 
lainfſe of his proceedings, which would be, if be ſhould 
9. Bp" % compelled to plead the ſame Term the Cayſe was 
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Tf an immaterial Iſle be joyned, it is not helped 
by the Statute of Feofailes3 but there ought to be 
Repleader. Paſce 1650. 5. Maii- B. $. vid. Iſne. Fl 
an immaterial Iſſue is (in Law) as uo Tſue. 

A Plea in the late Rebellion that the Plaintiff h:M 
not taken the Engagement according to the pretend 
ed Act, ought to be pleaded in this manner, petit a; 
viſamentum curie ſi volunt procedere, quia querens no 
fubſcripſit engageamento. And when the Phainti 
hath iubicribed the Engagement, and made it appea 
to the Court that he hath done it, it was to beentre 
pon the Roll, grad querens ſubſcrifſit engageamen 
and then the Plaintitt might procced. It mighta| 
have been averrcd upon the Roll, that the Plainti 
had not taken the Engagement, although he ha 
Judgment in the Caule, and thereby Execution ſhoull, 
have bcen itaycd until he had ſubſcribed it. Tri 
1650. B.$.3- Fulii- All this Plending was ld ſince 
of doors. : 

Tt the Defendants plea do not anſwer all the matt 
contained in the Plaintifts Declaration, it is no god 
plea 3 but the Plaintiff ſhall have his Judgment inti 
againſt him for want of a plea. Hzll. 1650 b, 
31. fan 
' Whena general plea 15 pleaded, the Attorney oug 
to {et his hand to the plea,and then the Ifſue ts joyn 
and if he will not fet his haud to the plea, Judgme 
may be entred for want ofa plea 3 for the Attorn 
hand warrants the plea, and before his band {et F. 
it, it15no plea, if it be an ordinary plea. Hall. 16 
B. $S. 5. Feb. But if it be a ſpecial Plea, there mf 
a Counſellors hand ſet unto it, becauſe it 1s rppoſed | 
be adviſed by Councel and Connſellors, £0 mainta 
$0 be good if it be diſputed. ; 


) be : 
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' Kone be ſned by original Writ, he muſt plead «he 
ne Term, in which the originals returned 3 if the 
efendant be Arreſted by a capias containing the 
aſe of Action exactly as the origiual, and it ſuch 
uias be returnable the ſame Term. with the origi- 
al; but whenſoever the capzas is returnable, the De- 
{ndant muſt plead preſently if required. Hzll. 1 650. 
LS, 6- Feb. But 3t is not ſo where one is ſued by a 
ltitat, or a Bull of Middlelex. Q. Differentiam & 
mtionem 114es 

If one be compelled to alledge double matter in 
lsplea, yet if he do infift but upon one of them, the 
teais not double. Trix- 1651. B. S. For upon that 
miter only upon which it is inſiſted upon, ſhall Iſſue be 
med, and the other matter requires no anſwer. 
"Tfthe Plamtitfs Attorney will conſent unto it, the 
Mxendant may wave his plea pleaded without moy- 
ng thaggourt. By Rolle Chict Juſtice. Trix. 1651+ 
br. BAF if he will not conſent, it cannot be done with- 
wtmoving the Court > for the common courſe of pro* 
teding 35 not to be altered but by leave of the Court, 
phich upo#t cauſe ſhewn, the Court will ſometimes-give 
piy#nto, if the doing of it be nut veryprejudicial to any 
wiys 
#1 ſpecial plea is a plea, although it have not a 


Ycounſellors hand ſct toit; and therefore Judgment 
FY<nnot be centred tor want of a plea,although a Coun» | 


Elors hand be not to it, without acquainting the Se- 
condary of the Othce and obtaining his leave to do 


Yi for 1t may be it was not put in for a ſpecial plea, 


ad the Plaintiff muſt not be his own Judge. Miche 


1651+ B. $. Per Rolle Chief” Fuſtice. Tet if the Se- 


tndary ſhall adjudge it to be a ſpecial Plea, I conceive 
ibe Defendant may afterwards bave leave to get a 
| Re --4 | Conns 


EPR the Eſoighe day is part of the Terms 4. <103- 
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Cornſellors hand to it, and ſhall not be ſnat'd with g 
jndgment for want of it. 

The prayer of the priviledge of the Court is not 
properly a plea, for 1t was anciently demanded by 
Writ, although it be now uſually allowed by the 
Conrt upon the prayer of the party who claims it. 
By Latch Apprentice in the Law of the Middle-Tem- 
ple» And every Plea is either a Plea in abate- 
ment, a Plea in bar of a Plea t3 the juriſdidtion of the 
Court, and the praying of the priviledge is none of theſe, 
but only a defire of the party he may not be ſued elſe- 
where, thex in the Court where he prays his privi- 
ledge. +» 
| Tn the Caſe of Cobb and Webb. Trin. 1659. hy 
the Court. If a Declaration be delivered to a Caſual 
ejeftor before the Eſſoigne day.if the Tenant in puſſeſus 
will defend the Title, be ought ſo to plead, that gTryal 
may be'bad the next Term, and ought not to afer!. 


Plea. 


Upon a motion betwixt Brzskoe and Arnold. By 
Glyn Chief Juſtice. When pleadings are made up 
and paid for, they ſhall be accounted as if they were 
entred, for the entry belongs to Clerks in the Office, and 
_ mot the Attornies. © © | 

If a Declaration be delivered to the Defendants 
Attorney, or put into the Office after the Efloigne 
day of the Term, the Defendant cannor be compel- 
Id to plead that Term, but he may imparl till the 
next Term. 1652-B. S. For the Term was begut 
when the Declaration was delivered, and ſo it cant 
be accounted a Declaration of the preceding Term, fi 


Pardl 


F the Accompliſh'd Attorney. 4.25. 


Pardon. 


fethat will take the benefit of a general Pardon, 
wht to plead the Statute by which the general Par- 
bn was granted. 21. Car. B. r. 8. Ed. 4.7. 4. He 

8, That the Court may judge whether his offence be 
Irdoned or #0t which tbey cannot do,except the pardon 
pleaded, and that the party ſhews be is compriſed in 
tepardon, and not excepted out of it. 

One that is found guilty of man-ſlaughter, muſt 
cout his Pardon, or elſe his burning in the hand 
amot be diſpenſed withal, for man-ſlaughter is Fe- 
bony. 23+ Car- B-r. For which he is by the Law te 
k burns in the hand, except he be pardoned. | 


1, 7 : 
% Penalty. 


Ifa man bring an Action of Debt upon a Bond for 
formance of Covenant, the Plaintiff ſhall recover 
tiewhole penalty of his Bond, becauſe in Debt the 
ldement muſt be according to th& demand, and 
iz demand muſt be for the whole penalty 3 for it is 
le Defendants folly, after he hath obliged himſelf, 
ot to take care te perform the Condition 3 but per- 
aps if his Caſe will bear it, he may have relict in 
tquity, 21. Care B. Regis. 


Perjurye 
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Perjurys 


A falſe Oath taken before a perſon that hath nt 
authority by Law to give the party his Oath in that 
eauſe wherein he 1s depoſed, is net Perjury. 21. Cy. 
B. r. Forthe Oath is Coram non judice, and it is; 
Ff #0 ſuch Oath bad been made. Q: Whether the pany 
which Adminiſtreth ſuch an Oath is not Indifiable? 

An Endictment tor Perjury may be prefeneds 
gain{t one for faking a falſe Oath rafhly,and for want 
of confideration 3, although the party that took the 
Oath did not do it maliciouſly, and he may becon- 
vided thereupon ; but the fine ought to be morems- 
derate where the perjury is committed out of nh 
neſs only, then where it 15 committed maliciouly 
Trin. 24+ Car. B. r. For though the Law doth nit il 
lerate offences, though. they be committed outyf iti 
mity yet they have regard to the weakneſs of man, att 
will not therefore puniſh them ſo ſeverely as offenceran 
mitted upow premeditated malice to the party aut 
whom they are committed. Q- Tf this being not wh 
tary Perjury 14 within the Statute. 


Proceſs and Proceedings in Law: 


All legal procecdings ought to take commency 1, 
ment by original Writ or by Endi&ment, 0r by1 Fi 
formation. 21. Car. B. r. Or by Bill of Middleless ſ 
Latitat, which is the original Proceſs of this Coutaf vy 
7s inthe nature of an original to cauſe appearance hg 

If a Cepzi Corpus be returned in one Term, 6 
Defendant ought to plead the next Term afterlY 
rcturn, ſo that the Plaintiff may go to tryal ' ig 


(208 
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fune Term, and fo it is if the Defendant be brought 
into Court by a Habeas Corpus, Or an alias, or pluries 
Habeas Corpus. Mich. 22. Car. Br. Elſe there would 
le delay 31 the proceedings, which the Conrt will not 
ermit- 

, If one be ſued upon a Latitat in the Kings Bench, 
ind Arreſted upon it, after he appears he is commit=- 
td to the Marefchal, and 1t he can tind Bail, he is 
(elivered ont of Priſon into the cuſtody of his Bail, 
and in both caſes hes in the cuſtody of the Maref- 
cal; in the firlt he is in the cuftody of the Mareſchal 
himſelf, and in the latter he is in cuſtody of the Bail, 
and they may take him and keep: him in cuſtody if 
they will, and if they let him go, it isan eſcape 1n 
them, for which they ſhall anſwer 3 but it is other 
ways when one is let to Bail by Mainprilſe. 

One may be implcaded in Banco Regis in Cuſtodia 
Mareſchalli, by Bill without original. N. B. 243- 
Atcer the Plaintiff is Non-ſuit, he muſt begin his 
Aﬀion again.and cannot proceed upon his old De- 
taration. Mich. 2.2. Car. B. r. For by the Non-ſuit 
the care as to that Attion 3s determined, and the par- 
ties have no day in Court but he may put in the 
ſame Declaration again if be pleaſe, and proceed there» 
Won as won a new Declaration- 

After a Verdict, there ought not to be a repleader, 


T but the Plea is diſcontinued. Mich. 22+ Cars Be re Q-. 


For the pradtice 3s otherwiſe. 146" - 
Where the Defendant brings a Writ of Error to 


reverſe a Judgment given againft him, and hath a 
* Kpoger to ſtay Execution upon the Judgment dt- 


rected to the Sheritt of that County where the Exc> 
ution is to be done 3 and yet he is taken by the She- 
nft by vertue of an Execution taken out upon this 


Judg- 
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Perjur ys 


A falſe Oath taken before a perſon that hath mr 
authority by Law to give the party his Oath in tha 
eauſc wherein he is depoſed, is not Perjury. 21. qr, 
B. ry. For the Oath is Coram non judice, and it is ; 
if #o ſuch Oath bad been made. . Qs Whether the party 
which Adminiſtreth ſuch an Oath 1s not Indifiable? 

An Endictment for Perjury may be preferreds- 
Saint one for taking a falſc Oath rafhly,and for want 
of conſideration 3, although the party that tookthe 
Oath did not do it maliciouſly, and he may becov 
vided thereupon 3 but the fine ought to be moremo- 
derate where the perjury is committed out. of nſt- 
neſs only, then where it 1s committed maliciouly, 
Trin- 24+ Car. B. r. For though the Law doth nl 
lerate offences, though. they be committed outygf iti 
mitys yet they have regard to the weakneſs of man, ath 
will not therefore puniſh them ſo ſeverely as offemestim 
mitted upow premeditated malice to the party ao 
whom they are committed. Q- If this being not wit 
tary Perjury i within the Statute. 


Proceſs aud Proceedings in Law- 


All legal procecdings ought to take commenty þ,, 
ment by original Writ or by Endictment, or dyl-p, 
formation. 21+ Car- B. r- Or by Bill of Middle 
Latitat, which is the original Proceſs of this CoutMif jzy 
7s in the nature of an original to cauſe appearance ig, 

If a Cepz Corpus be returned in one Term, 6 red 
Defendant ought to plead the next Term afterlly .,, 
xcturn, ſo that the Plaintiff may go to Wa riff 
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fune Term, and ſo it is if the Detendant be brought 
into Court by a Habeas Corpus, or an alzas, Or pluries 
Habeas Corpus. Mich. 22. Care B.r. Elſe there would 
ne Oe delay 3n: the proceedings, which the Conrt will not 
that W ermit- 
Car. If one be ſucd upon a Latitat in the Kings Bench, 
v1 MY ind Arcclted upon 1t, after he appears he is commit=- 
arty WM td to the Marefchal, and it he can tind Bail, he is 
# Wiivered ont of Priſon into the cuſtody of his Bail, 
and in both caſes he 1s in the cuſtody of the Maref- 
cal; in the firtt he 1s in the cuſtody of the Mareſchal 
himſelf, and in the latter he is in cuſtody of the Bail, 
and they may take him and keep him in cuſtody if 
they will, and 1f they let him go, it isan eſcape 1m 
them, for which they ſhall anſwer 3 but it 1s other 
ways when one is let to Bail by Mainprile. 

One may be impleaded in Banco Regis in Cuſtodia 
Mareſcballz, by Bill without original. N. B. 24.3- 
| Atter the Plaintiff is Non-ſuit, he muſt begin his 
Action again,and cannot proceed upon his old De- 
thratione Mich. 2.2. Car. B. r» For by the Non-ſuit 
the cate as to that Attion is determined, and the par- 
ties have no day in Court but he may put in the 
Jame Declaration again if be pleaſe, and proceed there» 
won as hou a new Declaration: 

After a Verdi, there ought not to be a repleader, 
cy but the Plea is diſcontinued. Mich. 22. Car- B. re. Q+, 
CG Bl For the praftice is otherwiſe. F495" | 

| Where the Detcndant brings a Writ of Error to 
"WF reverſe a Judgment given againſt him, and hath a 
Smerſedeas to ſtay Execution upon the Judgment di- 
) rected to the Sheritt of that County where the Exe» 
FM cation is to be done 3 and yet he is taken by the She- 
nit by vertue of an Execution taken out upon this 


Judg- 
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. Judgment, upon moving of the Court they will graze 
him a Writ of Swperſedeas to Superlede this Execy- 
tion, quia emanavit errontice. Mich. 22. Care B. r. Fi 
fmch Execution ought not by Law to have iſſued ou, 
much leſs to have been executed, becauſe of the Writ 
Error depending, which ſuppoſeth the judgment to þ, 
erroneous, aud ſo no Execution could be upon it- 

Bills of Middleſex are directed to the Sheriff of 
Mzdaleſex, as Latitats are to other Sheriffs z fo Lati: 
rats Iflue out to Sheriffs of all other Counties in 
England, as well as to the Sheriffs of Mzddleſex. 

Where the Defendant did tender unto the Plain- 
tiff the monies for which the Action is afterwards 
broughtagainſt him, before the Action was brought, 
and the Plaintiff refuſeth them, and will (notwith: 
ſtanding ſue the Defendant for them upon a moticy, 
and making this appear to the Court, the Court wil 
order the money to be brought into the Court, and 
will ſtay the Plaintiffs Proceedings. Trin. 23. Car 
B.r. For the Court will not countenance any one tou iſ of 
enother, who may have right done to him without ſuit, | 4 
for this were to encourage men to be vexatious ut 
the more uſual way in Actions ſur aſſumpfit, 15 to w 
plead it with an Vacore priſt. mM: 

Inferior Courts onght to ſet forth the mannerd Þs 
their continuances upon their Proceſſes, and not to: 
expreſs them generally. Trix. 24. Car« B. re to 

The Proceedings in inferiour Courts, are not ſort-ſſ th 
gular and formal as the Proceedings are in the Court th 
at Weſtminſter, but are entred only in fhort notes pr 
Paſe. 24+ Car. By. Paſe. 16 48. BS. According to ther] B. 
euſtom of praftice which is allowable, ſo it be orderly m: 
#10 not againſt Law. t 


If one be Arreſted by Proceſs of this Court, y | 
c 
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he thereupon in Cuſtody, and the PlaintiiF do not 
declare againſt him in three Terms after, the Defen- 
dnt is by the rules of the Court to go out upon com- 
mon Bail. Trin. 24+ Car. B. r. For the Court will 
preſume the cauſe of Ation is not very great, beoanſe it 
is ſo long before he declares, and they will not compel 
bim to putt in ſpecial Bail, but where it appears the 
cauſe 3s weighty and requires it« 

The continuances in the Proceſs of this Court, are 
not entred until the Judgment given in the cauſe 
proceeded in be entred. Mzch. 1649. B.r. For nes 
till then the Record 2s made perfect. 

' An appearance will help a miſcontinuance of Pro» 
cels- 9. Nov. 1650+ BS. Tet after the miſcontinuance, 
but not after a diſcontinuance of the Proceſs 3 for by the 
diſcontinuance of the Proceſs it is out of the Comrt, and 
rant be recontinued by the conſent of the parties > but 
by the miſcontinunante it is not ſo. | 

The bringing of a Writ of Error is a contqnuance 
ofthe Action- 10- Feb. 1650. B'S. Hill. For the 
Attion is not determined by the Judgment, if a Writ 
of Error be brought, but is ſtill depending, for the Judg- 
ment (it may be_) may be reverſed, anc ſo the Afion re> 
mains as if Fudgment were not yet given, becauſe the 

party continues his ſitte to overthrow the Fudgment. 
\ It acauſe to be ſpoken to in Court be centred ins 
tothe paper of Caufes for the day in the Office, al- 


*F though it be not put into the paper of the Caufes of 


the day delivered to the Judges, yet the Court will 
proceed in them if they be informed of it. Trin-1651- 
BS. For it was but a miſtake of the'Clerk, and it 
may be Councel on both fides are retained for that day 


to ſpeak in it, and if it ſhould be put off, the Cauſe 


would thereby be delayed, and the partics put to move 


charges. Upon 
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Upona Verdict or a Demurrer (ſometimes) the 
continuances in the cauſe are not entred. until aftera 
Writ of Error be brought. Paſc. 165 2. B. S. For it 
time enough then to enter them. - | 
 Milcontinuance of Proceſs is where one Proceſs is 
uſed for another Proceſs, viz. a wrong Procels in» 
fiead of a right. Trin. 1652+ B. S. But a diſconting 
ance of Proceſs is,vhen there wants ſome Proceſs to cos 

tinue the cauſe in Court from one day to another. 


P r 0Viſoe 


A Proviſo in a Deed which ſounds in Covenant, is 
Collateral. 21- Car. B. r» That is a Proviſo which 
Jo penned, that it implies a Covenant init > for thereis 
difference betwixt a Proviſo, aud a Covenant of a Det 
for a Proviſo doth often go by way of deſtruction of the 
whole Deed,or ſome part of it, or of the eſtate createdly 
it, but a Covenant always ſtands with the Deed, and 
only an Action lyes upon the breach of it. 

A tryal by Provito was ordained by the Statute, to 
the end that the Defendant might tree himſelf of fl 
{uits brought againſt him, by trying the ſue deper- 
ding betwixt him and the PlaintiR, in cafe the Plains 
tiff doth not try it as he ought, which he may do 
thenext Term after the Plaintiff ſhould have trycd it, 
or at any time after that when he pleaſeth. Hzll. 22. 
Car. B. r. Vid. the Statutes 23+ H.8. Cap. 15. and + 


Face 3. - 


In all Actions Iying in London and Middlclex, 
the Defendant cannot gitbe the P.aintiff noticed 
trying the Cauſe by Pzobifo the ſame Term Jl 
ts jopned, except.the -Plaintiff bath firſt giben the 

7D2{00'fl 
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meſendant notice of Tryal that Term, and 
made default. Per Magiſtrum Liveſey, & al. Cle- 
ricos- P- 21 Car. 2. Regis. 


Gis MI. If a Proviſo ina Deed be inſiſted uponat a tryal to 
{troy the Deed in which it is, chere muſt be punctu- 
1s. Mi proof, that the thing provided to be done or not 
0: MWcone, was done or was not done according as the 
troviſo diredteth. Mich. 1650. B. S. For the Law 
bth not favour the deſtruction of Deeds or Eſtates, but 
lth favour the ſupperting aud maintenance thereof, as 
mech as may ſtand with the rules of Fuſtice, and there- 
- is Mine doth require ſo ſtrict proof of things, the doing or not 
þ i; Wing whereof goes to the deſtralion of eſtate. 


Pleage. 7 


The Plaintiffs pledges that he ſhall. proſecute his 
fit may be entred at any time pending the ſuit. Trix- 
1-Car- Ber. For the putting in of Pledges is now but 
ameer formal thing, but what was the ancient uſe of 
putting them irt- Q- Tet if the Pledges be not entred 
& all, it is Error, becauſe the Law diredts the Plain: 
of to find Pledges. 


lit, Pardons 


+ A general pardon doth diſcharge not only the pus 
mſhment which was to have been inflicted upon the 
xerſon of him that did commut the ottence pardoned, 
but alſo the guilt of the offence it ſelf. Mich. 22. 
poarnam 
lr-B.r. It pardons? to : 


thet int the eye of the Law the Offendor is as innocent 
85 


culpx. &So-clearly 
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as if be never had committed the offence 3 ſo far dit 
mercy extend therein. 

A Pardon may diſpenſe with the burning in the 
hand of a perſon that is convidted for Felony, but 
without a Pardon it imay not be diſpenſed withal, 
Paſc.-23- Car. B. r. Ry the Court. 

A Pardon in general words is not ſufficient upon 
convicton for Felony. Mich. 21. Car. Regis. Butthe 
erime for which he is convitted ought to be particularh 
mentioned. 

The words Pardonavit, remifit & velaxavit, in 1 
Charter of Pardon granted to one for Felony, do not 
reſtore unto him the goods which he forterted to the 
King by bis Felony, but the word ref#7r#77 in the Par 
don, doth reſtore him to his goods. Trix. 23. Car. 

B. r. For the former words go butonly to the P ardowing 

of the offence, but the latter to reſtoring to the tar | 
forfeited by the F elony, and ſo the words in themſelut 
do import in theiy proper ſiguifieation. t 

A Pardon for treaſon cannot be pleaded untilth 
priſoner be charged with the Endidtment for theok WA 
tcnce committed. Paſc. 24+ Car. B. vr For before ti 
zs charged by the Endidment, it dth not appear to the} 
Court that he is the perſon that is 7 9h by the Par Wwe 
don. Vid. Title Endidment. ua 

It one have a Charter of Pardg&n for Felony com 
mitted by him, the Court ought to allow it upon 
the prayer of the party that hath it 3 but he mul 
produce it at the Bar, and pray upon his knees that ty 
may be allowed, 13. Nov. 1650. B. $. And ſo it wa 
then ſaid and done in one Gotts Caſes For if he prom 
it not, the Court cannot take notice of it > an if beprifſÞþ | | 
not the allowance of it, the Gourt cannot tell whethi$u 


the party do accept of + enefit of itzand he doth = Jecy 
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1 tees, ta expreſs bis thankfulneſs for the mercy af* 
kd bin bythe Pardon. Q. Whether the Court can 
ww a Pardon without a Writ of allowance diretied 
them far that purpoſe ? | 
k general Pardon doth pardon publick offences 
neto the Common-wealth, but it doth not pardon 
mate injuries done to. particular perſons. Paſe. 
62: B. $. For this if it ſhould, it would be to mizt 
my and injuſtice together, to be pitiful to one, avid 
ul to another in one and the ſame a(t. | 


Poſtea- 


The Poftes is the iflue or record engroſſed in parch- 
ritupon which a tryal is had 3 and which is after- 
ging Fuods to be entred 1n the Roll of the Court, where 
late WeAGion tryed was brought, when the party en- 
Ivet Ws bis Judgment upon the Verdict had at the tryal. 
Wib:22:Car-B-re Jt 35 called the Polica from the word 
| the Wiltea, which begins that which is entred by the Clerk, 
of {dfize 21p02 the record that was tryed after the tryal 
'e be Wting forth thaz Poſtea that 3s afterwards, after the 
o thee joyned at *fuch 2 day and place, and before ſuch a 
Par We, the Plaintiff and Defendant came, &c. to hear 
urment, that is to try the cauſe and hear the Verdict, 
-om-Ws ſo ſets forth,the tryal particularly and the Ver- 
's 


The Court may ſtay the Poftea, not ſuffering, the 
ty to enter Jadgment upon his Verdict, if they 
dcauſe to do it. Mich. 22. Car. B. r. vits For 
We undue praffice in the proceedings to the tryal, al- 
wh the Plaintiffs cauſe was good; for it is not 
Wh to have a good cauſe, but it mut be alſo legally 


E e The 


0 
; pra 
thr 


it aſſecuted, 


434 The Praflical Regiſter ; Or, 


The Defendant hath four days by the rules of the 
Court to ſpeak in Arreſt of Judgment after the, 
ftea is brought into the Court, and if the party fog 
whom the Verdict paſſed, will not bring it inupog 
notice given to him by the other party,that he intend 
to move in Arreſt of Judgment ; the Court upon: 
motion ſetting forth this matter, will order Judge 
ment to be ſtayed, until four days after it fhall | 
brought in. Vide Notice. That the Defendant ma 
have time to conlider upon the Record what tomoy 
out of it in Arreſt of Judgment. 
There is no general Rule of Court for the Clerka 
the Aﬀize to bring in the Poſteas into this Court b 
a Preci{e time 3 for ſometimes poſſibly he may beab| 
to bring it in ſooner then at another time 3 but if 
be negligent, and return them not in convenie 
time, the partics grieved may move the Court, an 
thereupon the Court will make a rule that bebri 
them in ſpeedily. Ach. 22+ Car. B. r. «To av 
further delay to the party concerned. -r 
It the Clerk of the Afﬀize have miſtaken himle,.. 
in drawing up of the Pojte.z, as lometimes it tails off p 
to be, he way amend it by his notes which he too h 
and drew it up by 3 although it be returned. TB 1; 
2..-Car. B. r. But it muſt be before it be filed Wis 
then it is a record of this Court, and may ut Wy} 
alter. | 
 Atecrthe P.ftes is entred upon Record, and! 
Record: hath been read in Court, in order to ! 
{peaking to ſome matter in Law in it, the Atom 
inthe cauſe ought noc to have the Poſte any lon 
3n his cultody, but it ought to remain in Court. 7 
2.4. Car: B. vr» As a Record of the Court, and it 
cxitody thereof- 0 


the 


b 


POL 
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The Defendant may give rules in the Office for the 
Wincitf to bring in.the Poſtea, it he do it not in due 
ime; and 1f he will not do it, when the Rules are 
t he hallbe Nonr-ſuits' Q- 38. Nov. 1650«' B: S- 
| though be-baue- a Verdict; yet be hath no\'Fudg+ 
t, and fobis: ſuit is. not 'ditermined; and ſo ſhall 
Nor-ſuit for not proceeding on, and the Court with 
rnd that he will proceed no further; and the Defen- 
wt.ie nut to be ted #0 attend pew. his Proceedings 
Mut SCN ESAREDESE: i. 


Although. the: Verdict given FR prejudicial to the 


| untiff, as be; Conceives, yet::he oughe to. bring 


the Poſtea- Paſc. 1651« B- 5. 13. Maii. For he 
if abide by thei tryal, though it may prove prejudici- 

unto him, that. if. he will not enter #be Verdith, the 
Mendant mays © 

A Poftes 1s a record of this Court truſted with the 
torney in. the cauſe by the Clerk of the Aflize, 
the Attorney is bound, if he be fo truſted, to de- 
erit into the Office, chat the Judgment" may be 


MWtrd by it by the: Officer of the Court Trin- 165 1+ 


oF . And if be do it not, the Court will enforce him 


hits 


Y lt is not neceſlary to annex the Ditringas unto the 
es, although it is uſual ſo to do. Trin-1651. BS. 
they have no relation one to the other- 


”Y ba IT Kegifeod: 0, 


- fangoon. 't 17 TR 


" und the. Planar doth daclariin an Adiond 
Dtbe for Rent. behind, due upon an; ridebture of Dll 
knild for years; it thall \not bei preſiunicd that the 
any other Rent:duey or Leaſermade tlien thatupet 
andfor-which the-Plaintiff'doth declare. Mith. 2: 
Care B:'rc: For this wortd: be a foreignconftruttion, 2 

for which there is no inducement to wartunt it 

' Where divers;houſesare let. to.one -by one Laſ 
the Court will prcfume that the Leſſee is in polleſi 
vf them all, if he be th poſleflion of any of then, 
the contrary doth not appear. | Paſe.. 24+ Car. 
Por although the Leſſee may poſſibly have paſſed awi 
bis intereſt int ſome of them to other perſous, or il 
Leſſee did not enter into them all by vertwe of the Lid 

yet this not appearing tothe Conre,-they will wt pt 
fame it to be ſo; bat will Juage that the Leaſe. tookygff 
«4s to-all. 

One Court of Juſtice will not aſi that anc 
ether -Court! of Juſtice will do injuſtice, except 
do plainly appear unto them that it is ſo. Paſc« 2; 
Car- B. r. For each. Cotrt ought to bave at honouril *e 
9 70104 of the pieccodings of another Court- Y [9 
ſare 


frlt 
Ports. Lang 


Car. 

The Cinque Ports are not abſolutcly exclulive Ling 
the.Common Law, ſo that it may not intermedc Ky, 
in ome Calcs, with the proceedings in their Cou;, - 
Mich. 2 2. Car. B. r. For the Common Law is the fy W) 
verſal and ſupream Law of the Nation, and #3 P Jr 
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 Maght co be Jo priviledged, either by cuſtom or chapter, 
' Watotally to be exempted from its. juriſaiGion 5 for this 
' Wight cauſe a failer of Juſtice 'it ſome caſes, if it 
wild be ſo, which tbis Court will uot ſuffer if there be 
unplaint made thereof FI try 29-49 
FA Writ of Error to reverſe a: Judgment given in 
"Mie Cinque Ports, 'isto be brought: before the Wax- 
Minand Conſtable of Dover. ' Mich. 22. Cars B» vr. For 
"22M heirs 35 the ſupream Court, when the other inferiour 
0 00 Court s are. ſubordinate. w | 
Whether a Certiorarz lies to any of the. Cinque 
Wforts hath been a queſtion. Paſc. 23+ Cars B-re Tet 
;Certiorari was granted out of this Court, to remove 
; Judgment given at Dymchurch 3x Kent, being 4 
linb of ante of” the Cinque Ports, in Rook and Knights 
Muſe. Mich-22-Car-B.r. Rot. 381- moved by Launce> 
Wit johnſon of the Inner Temple.3 this was granted up* 
Yo 2ſuggeſtion of a failer of juſitce there: | 


Property» 


BY He that hath the Land that lics on both ſides of a 
" "Ftigh-way, hath the Property -of the foil of the 

Fiigh-way in-him, although-the King hath the privi- 
 Yidpe tor his people to paſs through it at their plea- 
lares3 for the Law pretumes that the way was at the 
mttaken out of the Lands of the party that owes the 
Lands that lye upon both tides of the way. Mich. 22. 
" Care B. r.. By Rolle. Q+ So that it ſeems it is called the 
a 1 lungs High-way, becauſe of the priviledge that the 
n King hath in it for his people to paſs and repaſi thraugh 
"Yi, 21d not 31 reſpec of any property be hath in the ſoil 
'* YJelf5 yet divers, as of Mannors, doclaim the;ſoil as 
, [ Jrar! of their roaſt. KE 3 hls 
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He that hath the goods of another perſon deliver. 
ed wito him to keep,hat ha {pecial Property inthem, 
by reaſon of the delivery. of them, and may main« ii 
tain an Action againſt a ſtranger that ſhall take them 
out of his poſſeſſion 3 although they. be not his own iſ 
proper goods. Hill.: 42i-Car.'B. $4: Becauſe an Atti-Wh 
ox dot h lye againft- him ts whom they were firſt deli- Wu 
vered by bim that did'deliver them, if he ſhall not re 
deliver. them when he is demanded to do it > and there: 
fore it is reaſon that he ſhould have a property in then 
againſt all other perſon; whatſoever. 

-A Legatce of goods hath no Property in the good; 
begueathcd unto him before they be delivered unto 
him by the Executor or Adminittrator. Mich. 23h: 
Car. B-'r. For the property of them is not alterediyili 
the Will, ſo long as-they are in the poſſeſſion of the Ex- 
cutor or Adminiſtrator. Ec, th 

The Recor of a Pariſh Church ſhali be intended tofflr 
be the proprietor or owner of the Tithes of the Pa 
riſh, if the contrary be not ſhewed. Trix- 2.4 Car-Þ.n 
Becauſe generally, and by the Law, Tithes do belongts 
the Reftor, although in many places they do not, whet 
there are impropriations. - | P; 

Tf the Sea or a River ſhall by violent incurſion anon 
breaking forth, carry away the ſoil of one, in ie. 
great a quantity that he that had the property 1n tihyp 
lojil can know where his Land is, he ſhall have it Fae 
but if his ſoil or land be inſenfibly, or by little aſe 
little waſted by the Sea or the River, he nuuſt louee r, 
his Land. P aſc. I 6 JO» B. S. 11+ Mats Becauſe ice: 
canuct prave-which is his Land. - "hh 
1. If one to ſupport the credit of a-Bankrupt,will fu L 
fer the Bankrupt to have his goods in his cuftody, auy| 

to dilpot ot the-Property of them, the Proper ea j 
& 3-6 pa £4 ( 


| | the Accompliſh'd Attorney. 4.39 


rer« We g00ds ſhall be accounted to be in the Bankrupt, 
em, Wdthe other upon a tryal for the property of them, 
ains Wl be judged to have loſt his Property in them.Paſc. 


hem Wisr- B. S- 18. Ap» Becauſe by ſo dring be was 2 
own uſe int part that others were deceived by the Bankrupt, 
Ati Woe creart be ſupported, and therefore be is juſtly 
delis Wniped for bis fraudulent dealing to the prejudice of 


"Sid [142 
"eres 


hen Partition. 


DodsY A Partition of Lands ought to be made according 
untophe quality, and the true value of the Lands, and 
- 2þtaccording to the quantity or equal number of 
ed bytes. Hill. 22. Car. B-r. For the Partition ought to 
Exch equal in walue, which is ſo in the former, but may 


the ſo 21 the latter, viz. the Diviſion by equality of 


d tofWlrer, for ſome Land is of greater value then other. 
Par | 

bt, 

LIAY P zymcnt- 

phere 


Payment of money before the day of Payment ap- 
vinted, is in Law a Paynicnt at the day. Mich. 22+ 
-B.r. bor it cannot be in Preſumption of Law, 
wy prejudice to him to whom the payment is made, to 
ne his money paid before the time and if it be paid 
fore the day, it is paid at the day, and it appears by 


1 4G 
n { 
11 tk 
e it 
: and 


love recez1t of it, that it is for bis own advantage to 
ſe Wteive it then. 
| nan Action of Debt brought for Rent due upon 
| fun Indenture of Demile of Lands, the Dctendant 
, uy plead payment without a Deed, and it is a good 
ty Flea in Bar of the Aﬀtion. Trim: 2, Car. B. r. Be- 
1 > 


EE 4 cauſe 
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cauſe the Leſſee cannot compel the Leſſor to makg hi 

any diſcharge by Deed or Writing upon payment of th the 
Rene: 3 and therefore it is #0t reaſon he ſhowldbe « 
pelled to plead payment by Deed. 

' Tfonebuyany thing of another, he that buysit 
mult pay the money contracted for to be paidforit 


before the ſeller is bound to deliver him the thi 


ſold. Paſc. 24+ Car. For the contratt doth imply ſwhi 
condition in it, vite That the buyer paying ſo muchm 
ney to the Vendee, that the Pender ſhall thereupon dl 
ver thething fold to the Vendec. 

A Payment of money ſhall be interpreted to 
made according to his intention that pays it, andnot 
according to his intention that receives it. Mich-1650 
B. S. 22. Nov. For every one ought to interpret the 
tention of his own aft, and not another, for this it | 
re aſonables 


Procedends. 


It this Court do proceed to try a Cuftom of Lat 
don , there the Party may move for a Procedend: 
that the cauſe may be removed into Lodox, thatth 
Cuttom may be tryed there, for it cannot be tryi 
here, and fo if a Procedendo ſhould not be grante 
the cauſe would remain untryed, and the party tha 
brought the Action, would be without remedy. Hi 
22, Care Br. Which the Law leaves n» man witho 
mu h leſs will binder Fuſtice to be done. 

' Aﬀecr the Dctendanc hath filed Bail in thisCou 


2 Procedendo onght not to be granted, much lelsa 
tex iT x (x joyined in the cauſe. Paſs. 23. Car. Br. Fi 
by arcep hes of: the Bail, the PI. untiff hat admittt 


the jurifdiion of the Court, and it is then t00 late 
mt 


the Accompliſh'd Attorney. A441 
Wwe for a Procedendo, much leſs after Iſſue joynedwhen 
11 Wie Cauſe 14 ready for a Tryal- 
| Itisnot neceſſary that a Procedendo do agree in 
bm with the Habeas Corpus, by which the cauſe 
m5removed into this Court 3 but it is ſufficient if it 
loagree in matter and ſubſtance withit. Trix- 24. 
in Care'B. r- That at may appear that it is to proceed in 
ad te ſame cauſe that was removed. 
| the Defendant hath put in Bail in this Court, 
won the removal of the'cauſe hither by Certiorars, 
Or Habeas Corpus cum cauſa, if afterwards the Bail 
te diſallowed by the Court, if the Defendant ſhall re+ 
uſe to put in better Bail, ſuch as the Court ſhall ap+ 
prove of, a Procedendo May be granted to the Plain- 
tif to remove the cauſe back again to try it where 
the Action was firſt laid. Mich. 24. Car. B. r. For 
lifallowing of the Bazl, _ the Defendant to be in 
the ſame condition, as if be had put in no Bail and 
mil Bazl be put in, this Conrt 1s not poſſeſſed of the 
I Cauſe ſo as to proceed in it- 

Lf lt a Certiorgri to remove 2 cauſe, be returned be- 
undo} forea Judge and not in Court, and there follows no 
t th] proceedings in the caule after the Certiorar? returned, 
ri if the party who is concerned will move for a Proce- 
ned dendo, he muſt meve for it before the Judge, before 
tha whom the Certiorarz was returned, and not in the 
HY Court whither the cauſe is removed. Mich. 164.9. 
holy B- 8. Becauſe the Fudge hath been formerly acquainted 

_Y viththe return of the Certiorari, and may bave bet- 
our ter kxowledze , why it was granted, and therefore 
(54 the Corert will not intermedale to undo what the Fudge 
,F bath ones | | 


Pradiices « 


kf 
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Pradtice. 


If the Attorney for the Plaintiff do tell the Defen. 
dants Attorney, that he is content to ſtay for aPla 
£i]1 ſuch a time, and yet doth in the mean time enter 
Judgment for want of a Plea, this is not fair praftice; 
but if this be made to appear te the Court, the Court 
will vacate the Judgment, and force him to accept of 
2 Plea. Hill. 22. Car. B. r. For the Law will 10t coun 
tenance fraud and falſhood in the proceedings thereff, 
nor ſuffer advantages to be taken thereby, but ln 
plain and fair prafiice.' | 

It is not fair praice for the Defendants Attorney 
toDcmur to the Plaintiffs Declaration without priv- 
bable cauſe, but only to gain time to plead. Tris 
23- Car. B.r. For this is apparent cauſe of dey 
which they ought not to be inſtrumental in againſt th 
known Rules of Pradtice. 


- Privileage- 


If one that is a Priviledged perſon in one Cour, 
do ſuc another that is a Priviledged perſon in another hr 


Court, hc that is ſucd ſhall not have his priviledge 
allowed. 
No-priviledge is to be allowed to one that hati 


an Indictment preferred againit him, although he br Þ 


a Peer of the Realm. Mpzch. 22. Car. B-r. For at 


Endidtment is at the ſute of the King, and ag.uinſt him 


#0 Priviledge is to be allowed, for all Courts of Juſtia 


are his, and he may ſue where be pleaſe, for be ſhall tÞ. | 
lis p 


Lars | 


tryed per pares, which is a great Priviledzes 
Oac that was coming unto this Court to attend 
p01 


. the Accompliſs'd Attorney. 4.43 


wn his cauſe, was arreſted as he' was coming, and 
as forced to put: in Bail 3 but upon a motion, and 
aking it fo to appear unto the Court, he and his 
ul were both diſcharged. Mzich.22:Car-Ber. And the 
ty that Arrefted bim had been alſo puniſhed, had be 
pleaded that he knew not that the party came about 
« buſineſs depending in the Court, for the doing of this 
au affront to the Court, as well as an injury to the 
ny Arreſted. 

One may have a Priviledge in the Land of another 
preſcription 3 although he hath no title to the 
freehold or ſoil. Paſc. 23- Car. B.r. For although 
uw have it by preſcription, it might ariſe originally 
\graut, and whatſoever lics in grant, may be claim- 
lbypreſcription, ſo that the preſcription in this caſe is 
t unreaſonable. = 
One that is Priviledged in this Court, ought not 
tercby to claim his Priviledge to have a tryal at the 
kr for to try. the title of Lands which he claims in 
tminder. Trix. 23+ Care B. r.* For it is incertain 
wether the remaiuder may fall whilft be continues a 
Inledged Perſon, and for the preſent he eluims #0 
heſent intereſt in the Lands nay. though be had a 
ent claim to them, yet he ought not to be ſo Privi- 

deed, if the Lands in queſtion be not of a great va- 

s, or elſe the title very difficult to be tryed, and in ſuch 
ſer, ary other perſox, though ot Nas a may 
we a tryal at the Bar , and tryals for: Land ought by 
bc Law to be 31 the County where the Lands lye. 

A Priviledged perſon thall not be allowed his Pri- 
nedge von a motion for it to the Court; but 
mutt appear and plead his Privilcdge, and upon 
pleading it, he thall be allowed it» Mich, 23: 


ry By ry Q. 
A 
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A Philiſers Clerk did claim-to be Priviledged jnffl 
this Court, butzvas denycd it. - Mich. 23. Car. Fl. 
though the maſter may be Priviledged, yet the Cu 
takes no 110tice-of the ſervant, for be hath no neceſſar 
depen#ance onvhe Court. ' 
\ TheLord 'Mpayor of the:City of Loudon is Privi 
ledged from all Actions during his Maioralty, iny 4 
gard of his Office, except it be torFelony or Treo 
or Actions which concern Free-hold 3 «his is, thath{; 
may not'behindred in the Government of the Cj x 
which being the Metropolis of the Nation is off 
higher concernment, in reſpe& of the publick, tt 
any mans particular intereſt. Paſe. 3.4. Car. ba, 
For theſe are matters of « high nature, and it much, 
eerns the Publick, to have ſpeedy Fuſtice to be ding i 
them. | , 
A Member of Parliament is Priviledged, as well 
his Lands and goods as in his perſon. By Rolle Chi 
Juſtice. Mich, 24 Car. B. r» Tathe Caſe of the L 
Mohune. - For by being difturbed in any of them, bt 
bindred in ſerving of the Common-wealth,which it 
preferred before all private intereſts whatſyever. 

An Attorney of thisCourt that'is ſued as an Eu 
cutor, isnot'to be Priviledged, for he is ſued in... 
right ofthe Teſtator, and not in his own right. Py. 
1650. B. $. 5. Maii. And bis perſonal Privilead, 1 
not applicable to: him in any other relation, then as he " 
ar Attorney” of the Court. n{ 
 Theprayer of Priviledge is not properly a Pl ho 
for a Priviledged perſon did anciently demandlJ.; 
Priviledge by Writ, but of latter times the party 77 
been admitted to his Priviledge upon his pray, 
the Court. By Latch Apprentiſe. 1654+ BS. V be 
antea Title Plea and Pleading. 


the Accompliſhd Attorney. 445 
d il: a Clerk of this Court is not bound to lay any 
 TaBkaſonal Action which he brings againſt another out 


o*Wcthe County where this Court doth fit. Mich. 22+ 
«ſole. Br. But by bis priviledge he may lay #: here, 
* Butwithſkanding the Canſe of his Ation did ariſe it 
So PO County 3 and he is thus priviledged in regard of 
mor coxftant attendance he is tied togive in this Conrt 5 
aol: in real Actions be is not thus privdedged 3 For ſuch 
mtr are local, and. muſt be tryed 'in the Gonnty. 
UM ere the Canſe. of Attion did ariſe,, wherennto no Pri- 
b Offeledge can be pleaded. - | | 
"OY In the Caſe betwixt Oliver Protector and Syndep- 
* Bo nb: £311.26 56+ 1 The Priviledge of the Court was 
0 0 raed, and granted 0: protect a Witneſs from being 
Wrefted in coming or gaing from the Court, who was to 
Wire evidence! far: the Proteftor upon. an Enditment of 
-Witgh Treaſon preferred:againſt Syngdetcomb::'Nota.' 
W 1: the Caſe ot Robinſon and Wright, it was ruled, 
"Yitat though Robixſou was an Alderman of London, 
»  Yrthe ought not 10. be. priviledged to continue his 
Ation in Loxdoz, where the cauſe of Action aroſe in 
mother County, and was a perſonal Action. 
i} Oncthat hath a ſute depending in this Court ispri- 
I Fildged by the Court from Arreſting, in coming hi- 
* 1, Pr trom bis houſe or lodging to follow his Caule, 
hi, ad alſo in departing from the Court back again, di- 
ty to his houſeor lodging and if he be Arreſted 
_ nſodoing, the Court upon a motion made to in- 
I br them of it, will ſet the party at liberty, and pu- 
©; Jiih him that Arreſted him, if he did know behad 
tte depending here, and came hither to attend it. 
J i Were it otherwile, it might be very miſchievous to 


be party. 
F The 
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A Philiſers Clerk did claim-to be Priviledged inll 
this Court, butwas denycd it. - Mich. 23. Car. Fl 
though the maſter may be Priviledged, yet the Cur 
takes no n0tice-of the ſervant, for be hath no neceſſor 
depen8ance on '#he Courts oo p 
 TheLord Mayor of the City of Loudox is Prin 
- ledged from all Actions during his Maioralty, iny 
gard of his Office, except it-be forFelony or Treaſar 
or Actions which concern Free-hold 3 this is, thath 1 
may notbe hindred in the Government of the Cit 
which being the Metropolis of the Nation is ; 
higher concernment, in reſpe& of the publick;the 
any mans particular intereſt.  Paſe. 34+ Car. b. 
For theſe arematters of « high nature, and it much cu 
eerns the Publick, to have ſpeedy Fultice to be die © 
them. ; 

A Member of Parliament is Priviledged, as well 
his Lands and goods as in his perſon. By Rolle Chis 
Juſtice. Mich, 24.' Care B. r» Tathe Caſe of the Lu 
Mohune. For by being difturbed in any of them, bei 
bindred in ſerving of the Common-wealth,which itt11 
preferred before all private intereſts whatſ»ever. 

An Attorney of this-Court that.is {ſued as anEx 
cator, is notto be Priviledged, for he is ſued in; 
right of the Teſtator, and not in his own right. Py the 
1650. B. $. 7. \Maii. And bis perſonal Priviledge * 
not applicable to\ him in any other relation, then asht Me: 
an Attorney of the Court. "y 
The prayer of Priviledge is not properly a Ple for 
for a Priviledged perſon did anciently demandIy ., 
Privilcdge by Writ, but of latter times the party, 
been admitted to his Priviledge upon his praya Jy. 
the Court. By Latch Apprentiſe. 1654+ BS. Vs the 
antea Title Plea and Pleading. 


& in 


ear 
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AClrk of this Court is not bound to lay 'any 
wonal Action which he brings againſt another out 
the County where this Court doth fit. Mich. 22- 
l-B-r- But by bis priviledge he may lay 3 here, 


 uwithtanding the Canſe of his Afion' did ariſe it 
anther County 5 and be ts thus priviledged in regard of 


te copftant attendance be 1s tied torgive in this Conrt > 
t in-real Aftions be is not thus privdledged ; For ſuch 


0 fo. are local, and. muſt be tryed 'in the Connry. 


phere the Canſe. of Aftion did ariſe,\ wherexmto no Pri- 


A ledge can be pleaded: - 


In the Caſe betwixt Oliver Prote&or and Syndeh- | 
amb:  EHL]..-1:6'56+ : The! Priviledge of the Court was 


raed, and granted 40. protect a Witneſs from being 


trrefted itt coming or going from the Court, who wit to 
five evidence far. the Proteftor upon. an Endiitment of 


, thigh Treaſon preferredagainſt Syndetcomb:.:Nota. 


In the Caſe of Robinſon and Wright, it was ruled, 


Witat though Robiſon was an Alderman of London, 


fthe ought not to. be. priviledged to continue his 
Aion in Loxdox, where the cauſe of Action arole in 
another County, and was a perſonal Action. 


F One that hath a ſute depending in this Court ispri- 
*, Fiilkdged by the Court: from Arreſting, 1n coming hi- 
* Ficr trom his houſe or lodging to follow his Caule, 


1; 


2 Ple 
nd! 
yer 


Jill 


ad alſo in departing from the Court back again, di- 
tQly to his houſeovr lodging 3 and if he be Arreſted 
nſodoing, the Court upon a motion made to 1n- 
form them of it; will ſet the party at liberty, and pu- 
mh him that Arreſted him, if he did know behad 


| ttc depending here, and came hither to attend it. 


Were it otherwiſe, it might be very miſchievous to 


the party. 
The 
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The wite-of an Attorney of this Court, if ſhi be pl: 
Arreſted, ought not to claim the priviledge of thi 
Court, not to. put in bail to the Action, as her huk; 
band may, 1f he be Arreſted ; but her husband.mu 
put-in bail tor her, and tor want thereof ſhe is to'bafi®: 
committed to Priſon. Trix. 16 50. 7un- 25. B'S 
For ber husband ps privaledged only in regard of bi 
perſonal attendance upon the Court, and of that 1yef 
which the Court hath upon bim'tn-regard of bis relatinf 
tothe Court; aud ſo:it is only a perſonal priviledge an 
nexed to his perſon, and concerns uot his wife. Vid” 
Atixt.. 262. plus de Priviledyge. W ; 
In the Caſe. between Ridley and Carr. Paſc.1656 
B..S. It was ſaid by Glyn Chief Fajtice, and ſo ruled; 
that if an Attoryey of this Conrt do abſent himſelf ff 
a year from the Conrt, and gives no attendance, be dit Mt 
by the new rules farfeat bis privileage. | c 
FTP | A: 
Prohibition- qe 


P -C.4 - (nc 
L fries prayed to be directed to ti ia 
w— __ ot Admiralty to itay their proceedings, upot $ 
: 4 ; a iuggettion that they did hold Plea there, upon a.” 
= 1; promiſe which was made infra corpus comitatns, al 46 
' lo not triable there, but at the Common Law 3 | ” 
was ſaid by the Court, that the ſurmiſe muſt be ab, 
{olute, that the promiſe was made infra corpus com 
zatus, 2nd not, that if there was any promite made * 
it was made 3afra.corpus comitatus, tor this is 1ncet 
tain,for it appears not therby whether there were an) 
ſuch promiſe made or no, and upon an uncertain fi A 
miſc no prohibition can be granted 3 for no Iſſue 
| cal 


M1 
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a be taken upon it, though it ſhould be falſe. Hl. 
" thi 1 Car Be 1 pz 
+8. This Court may by the Common Law grant a 
tubitzon to the Court of Admixalty to ſtay their 
xeedings, it they. hold Plea of any matter, which 
te juriſdiction of their Court doth .not extend unto. 
h. 22+ Care B. r. For this Court 3s to regulate all 
her Courts in their juriſdiftions,and not to [err them 
SW uſurp Authority where they have none. | 
, & A Prohibition doth. lie in all Cauſcs, wherein a 
-\ Whheas Corpus doth lie at the common Law. Mich. 
> Care B.r. For-this Court hath power as well 
Wh ſee ueftice dove concerning a mans eſtate, as to. his 
[1/28 
Fcugh it be queit'on ible, Whether a Prohibi- 
Min do lic in the Caſe wherein it 15 moved forz Yet 
Mi5Court will.grant it, ſo that the parties concerned 
my appear here, and plead, or denuur, as they thall 
Wc adviſed, to the intent the matter may come 1n 
veſtion here and be decided, whether a Prohibiti- 
mdo lie in the Caſe or. not ? but if it appear to the 
Court clearly that a Prohibition doth not lye, the 
= ourt will not grantic. Mich. 22. Car. B-r. Aud 
ont it ſhall appear to the Court that a Prohibition 
lth not lye, the Court will then grant a conſulta- 
Yn, whereby the party that was ſtopped in bis pro- 
tredings by the Prohibition mary now proceed in that 
7 to which the Probibition was direfed. Mich. 22. 
Yar. B. r. | 
ade8 A Prohibition may be granted to the Prerogative 
Court, to hinder them from granting Letters of Ad- 
anſuiniſtration againſt the Law, or to hinder any other 
iJproceedings which are not conſonant to the common 
fuſe Hill. 22e Car-Bere 


cal 


Where 
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Where there is a ſute depending in the Eceleflaſ 
cal Court for a perſonal Eſtate, and alfo: for Lands: 
z Protnbition- may be granted to ſtop their proctdd. 
ings there,' asito tne Lands only, and they may (nf 
vertheleis) proceed there as to the perſonal Eſtate; 
Paſc. 23+ Car. B. rs For as ts the one they bave Fur 
aiftion, and av to the other they have none- ' 
It the Common Law and the Spiritual Law do dP 
icr in the way of their proceedings, in matter of ſbi! 
frarice, and the Ecclefiaſtical Court will proteed x 
cording to the courſe of their Law, this Court will 
grant a Prohibition to! ftop their proceedings. Pac. i 
23. Car. B. r. ' For in things doubtful, the Connut 
Law. is to be preferred before the Spiritual Law, x 
being the more 'genetal Lats; and more tending to the 
general good of the people, and'the publick, peace of the 
Nation, and that which beſt: ſuits with the conftitutur 
of the Nation. WE 
If the Conrt of the Lord Mayor of London hal 
hold Plea of a Cauſe after it is removed into- this 
Court by- a Writ of Certrorayzz Fhis Conrt may" 


granta Prohibition to that Court to ſtop their pro-iſf® 


ceedings there. Trin: 25. Car. B.r. For after it is rt 
moved they have nv further Conuſance of the cauſe, all 
therefore if they ſhall proceed, this Conrt will hint. 
their proceedings. | | 
A Prohibition may be granted out of this Court to 
any other 'Court that doth proceed in any cauſe," 
which doth not lie within their Juri{didtion-Trin-27f* 
Car: B.r. For ſuth proceeding is to exceed their Amir 
rity, which this Court will not ſuffer, but is to keep l 
other inferionr Conrts withintheir own bounds. F} 
A Prohibition may not be granted to an inferiow 


Court to ſtop their proceedings in a Caule "I if 
(6/01! | 
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 Mithnot lie within their juriſdiction to try,after that 

W:Dctcndant hath allowed the juriſdiction of the 

1. Wart by pleading to the Action: Tri. 23. Cat. B. re 

Writ is then too late to move for a Prohibition, for he 

ht befure be had pleaded, to have demurred to the 

mſciction of the Court, and then if they had proceed- 

he might have had a Prohibition, or without a De- 

rer, 1 conceive he might have moved for a Prohis 
Win, and have had it granted. 

The Defendant -in the Court of Admiralty may 
irc a Prohibition to that Court after he hath plead- 
Wiherc, although he cannot have it to an interiour 
Murtatter tie hach pleaded 3 for an inferiour Court 

+. not draw the matcer in Queſtion ad alind exa- 

# but doth proceed therein according to the com- 

nLaw 3 but the Court of Admiralty doth draw 

mattcr ad aliud examen, that is, to try 1t by the 

il Law. Trin- 23. Car. B. rs And therefore this 

twill uſe their Authority at any time to ſtay their 
oteedings in the Admiralty, although the Defendant 

«by bis incautelous pleading allowed their Furif- 

lat, becauſe not only the party that prays the Pros 

Wition is 21ured by their proceedings, but the Com+ 


Low 3 felf,, which the Fudges are bound to main- 


[tis not neceſſary for him that Libels tir the Court 
SAdmralty, to ſhew in his Libe], that the Com- 
0Law hath no Juriſdiction of the matter for 

Mich he Libels, for that is taken for granted upon 
preferring, his Libel 3 but he that prays a Prohi- 

on to the Admiralty in this Conet, muſt ſuggeft 
thing, wherein in reſpec of the Cauſe depend= 
here, and for which he prays the Prohibition, 

ich Eourt hach no JurifdiRion of the Cauſes Hills 
'| Ft 236 
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23. Care Br. For the Admiralty cannot determing 
whether the Common Law have Furiſaittion or my 
and therefore it would be a vain allegation but thi 
Court can judge of” the Juriſdiction of the Count 
of Common Law, and can determine whether oth 
Courts do intrench wpon their Ffurifdifions, 1 
HOts 
If the Court of Admiralty do hold Plea of an 
matter, which is not maritime, although the thin; 
were done upon the Sea, yet this Court will graut 
Prohibition to fiop their proceedings. Hz1l. 23. Ci ? 
B. r. For the Court of Aamiralty bath only Furiſditiu 
i maritime Cauſes, Vit. ſuch as only concert ſelf, 
affairs, and not of all matters done 'at Sea, as P 
tracts, SC. the Tryal whereof belongs .to the Commifh, 
Law only, and not to the Admiralty. 7 


This Court will grant a Prohibition to the Adn | 
ralty,it there be caule tor it, although that a conſult 
tion have been granted in the Court of comm 
Pleas in the ſame cauſe. Hill. 23. Car: B. r. Fortlih 

| Conrt is not bound by the rules of the common Pleatfig: 


; DET 3 7 
they differ from them in opinion. ? 


.. This Court ought not to: deny the party a Pro, * 
bition that doth pray it, if there appear caule k 
Prohibition, for it is not a thing arbitrary, 0r 
£ratiz eurie to grant it, or not to grant it. Hill, 
Car. B.r. For ta deny it were to deny Juſtice 10 
party, ia denying him the benefit of the common U 
.which is every free-born Engliſh-mans birth-T8 0. 
which be may challenge as bis right and inberitat 

A Prohibition may be granted to the Spiniiv,, 
Court attcr a ſentence given 1n the Caule 11} | 
Court, for which the Prohibition is praycd, it t , 
be cauſe, but the Court will not do it, until! Wt of 


the Accompliſh'd Attorney. a1 
iu ave heard Councel fpeak on both parts to inform 
miKheir conſciences, although before a ſentence they 
Mile to grant it upon a bare ſuggeſtion of the party. 
ui Tuſday 2+ Fly. 1650. Be» S. and Paſe, 1652. B. S. 
1; 1p ſentence in an Eccleſiaſtical Court is in the nature 
> "Miſs Judgment given at the common Law, and preſu- 
edtobe given pon mature deliberation, and there= 
| a0 lire this Corrt will not, but by good advice, make a 
tin lmtence there given void, or hinder the execution of it. 
great reſpect doth this Court bear to the judicial pron 

3 Was of other Courts. | | 
ud A Probibition doth not lie to the Court of Admi- 
flty in caſes of Felony whichare to be tryed there 3 
s lt if there be cauſe, this Court will grant a. Certzo- 
ome: to remove the Caule hither. By Rolle Chief 
Wiitice in Dothicks Caſe. 29 Of. 1650. B. S. Q« Tar 

0a curid adviſare vult. 
Trin. 1659+ By the Court. If an Aftion be brought 
mn inferiour Court,and the Defendant tenders a Plea 
Ire, that the Cauſe of Action is not within the juriſ< 
"edition of the Court, if they refuſe this Plea, this Court 
ll grant the Defendant a Prohibition to ſtay their 


by Keedings inthe Cauſe. 
1 
by P arty and Privy. 
Lite - 
Bt Where one deſires to be made a party to defend 
204 L 


title of the Land in queſtion, in an ejefione firme, 

Courbwill grant it, fo that he will confe(s ' Leaſe, 

Itty and Oulter. Paſc. 23. Car. B.r. I Prince 
F Warners Caſe. 2-Maii. 1648. But tow that rule 
RV 2rged, for be muſt now confeſs Leaſe, Entry, and 
ul Ouſter, and muſt not except againſt the Fury far 
Witof Hundreders, but inf only upon the Tryal of 

- E1 2 


the 
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ebe' Title, and if at the Tryal be do not all this, they 
 Fudgment is to be entred againſt the Leſſors own ejettr; 
this is according to the new way of pradice, but anti 
ently thc pratiice was otherwiſe. 


Purchaſe. | 


An Alien cannot purchaſe Lands in England, beM} 
cauſe by this means the Realm would be inipoverith 
ed by tranſporting the treaſure out of the Realm inFMo 
to foreign Countries 3 and by putting thereby par 
of the Lands of this Realm, that 1s to lay, the Land 
Purehaſcd by the Alien, under the power of a foreigfllu 
Prince. Paſc. 23- Car. B.r. For not only the ſubjeWj/ 
perſon but his eſtate alſo is in @ ſort under the power of 
his. Princes 


Preſcriptions. , the 


One cannot preſcribe to have two ſeveral ways Wh 
one joynt Preſcription, but he muſt make feveral Prgf I 
ſcriptions for them. Trin. 23- Car. B. r. Q. For thWit 
might both begin by grant at one and the ſame time ior 
Two Tenants in Common caunot preſcribe Merl 
one Warrcin. Trin. 23. Cars B. r. That is ſeveral. $ 
for they cannot both have it ſeverally, but in commun. frih1 
A Copy-holder for lite cannot Preſcribe gu md, 
his Lord, by reaſon of his Copy-hold, but 2 Copier: 
holder in Fee may preſcribe, for he - holds 'his Coflthei 
hold in'the nature of an inheritance. Mich. 6- N 
LB. S. 1650. But att eſtate for life may be ſo ſhort, t 
@ preſcription cannot lye for'bim 3- but Copy-bolder! 
ife may alledge a cuſtom againſt their Lord. 


Ig. WY i Par 
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Pariſh. 


A Pariſh may compriſe many Vills within it. Hil!. 
13 Care Br. 24- Car. Paſc. Net generally a Parifh 
hall not be accounted to have any more then one Vill in 
except the contrary be' ſhewed. Hill. 23-- Car. B. r. . 
Becauſe moſt Pariſhes have but one Vill within them 
It ſhall not be intended that there is more then 
ne Pariſh in a City, except the contrary be made to 
pear. Trim 23. Car. B. r. For ſome Cities have but 
m Pariſh. Q. Tamen, For very few Cities in Eng- 
and have bat ove Pariſh, and me ſcems intentions ſhould 
fllow the major part. | L 3. 4] 
If the father of poor children leave the Pariſh,and 
Wave his children in the Pariſh, it the children have a 
(rndfather in the Pariſh that is able to keep them, 
the Pariſh: 1s not bound, to maintain them, but 
lie Grandfather. Mich. 24.Care B. r. See the Sta- 
te. | "_ 
IP: If a High-way lye within a Pariſh, the Pariſh 
r thEvithin which it lyeth is bound to repair it of com- 
me- Fon right, jt it do not appear that ſome other 
be ifcrſons are bound by Law to repair it. Mich. 1650+ 
eralfb S. 24. Off. For it ſhall be intended that the Pa- 
Mate ihoners, where it lies, bave the greateſt benefit of t, 
MM nddo makg the moſt uſe of it, and it is moſt conve- 
opt 2nd equal for the Pariſhioners in every Pariſh to 
Colliery the ways within it, if they be able to av its 
6.N ; 
rt, fl 


deri 


1ySU 


Ft 3 Preſer- 


Par 
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Preſent ation- 


If the King do preſent to a Church by Laps,where 
he ought to preſent plexo jure, and as Patron of the 
Church; ſucha preſentation. is not good. Fill. 22, 
Car. B. r.: For the King is deceived itt his grant by mi. 
ftaking of bis Title, which may be prejudicial to 

The King may preſent to a Church by his letter ſent 
to the Ordinary to inſtitute and indu& ſuch an one 
his Clerk to the Living. M:ch. 1649. B. $. Q. Whe 
ther he may doit by Paroll; and it ſcems tome be 
may, for a Letter is but « ſignification of bis pleaſure 
therein to tbe Ordinary, which he may as well ſignifi | 
by word as by writing. _ ; Rog 


Principal and Acceſſory. 


One that is preſent and aiding to the ſtabbing of 
another, is not a Principal, but only an Acccflory t0 
the ſtabbing; within the Act of 1. Fac. that made {ie 
ſizbbing to be murder. Hl. 23. Car. B. r. For the 
A ſhall not be largely interpreted, becanſe fo penal: 

Sce the Statate: g _ 


Proof. 


Although a record of a thing be loſt, yet if the 
:nattcr may be proved by circumſtances to a Jury, 1f F* 
i ſufficient proof. Paſc. 24. Car- B. r. For the right 
3th ot wholly depend upon the Record, but upon the 
agreement of the partics to the Record, but a Record , 
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make the right more clearly appear, and to preſerve © 
Ie memory of it to poſterity. 

If a Dced which js to be given in evidence at a try- 
BW bc enrolled, there neederh no other proof of the 
ke Id, then to ſhew the endorſement of the Enroll- 
Y nt. Mich. 1649. B-S. For before a Deed can be 
3! Billed, the party to the Deea doth acknowledge it be= 
8 8 maſter of the Chancery, that the Deed to be en- 

' Wiledis his Deed, if the Deed be to be enrolled there, 
r before a Fudge of that Court where it is envrolled, 


nt . o - o - * 

— {Wich# 2 ſufficient authority to enroll it, and to give 
ne . 

[ rat to the Deed, and the endorſement of the enrollment 
, - Win the Deed is to be credited, becauſe it is made by a 
s, won Officer intraſted for that purpoſe. But I conceive 
yy Si the more unqueſtionable proof, # t9 prove upon Oath 


a it agrees with the enrollment it ſelf, but the moſt 
we proof 25 to prove the execution of the Deed by WW it- 
ſer, if it may be. 

Apraviſoc in a Deed, which proviſoe goes in de- 
Inction of the eſtate paſſed by the Deed, mult be 


of F{uctually proved. Mich. 164.9, B. S. For the Law 
to With 20t favour things which ſound in deſtruction of 
de Mttes, but ſuch things as tend to the affirmance and 
he Wrfervation of them. Vid. antca. 

2: © [fa place be named with an alias, it is not neceſ- 


F71upon a tryal to prove both the names. By Rolle 

net Juſtice, Mich. 1650. B, S. Q- Tamen, For 
Wawlcy when he was Fuſtice was of another opinion, 

he held both but one name. 

the] A Decd which is enrolled, and 1s not acknow- 
/it F4ged before a Matter of the Chancery (as a Deed 
ght Fiich is enrolled ad perpernam rei memoriam,and not 
the pals an eſtate) muſt be proved by Witneſſes, if it 
dFgvcn in evidence at a tryal, Mich. 16 4.94 Be $- Foy 
{ IB 4 the 
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the acknowledging of it before the maſter, is that which 
gives the chief credit to the Deed, and not the Endorſe- 
ment of the Enrollment, which it but the aft of g 
Clerk iathe Office, though accounted the aft of the Mis 
fier of the Office. : | 
A thing which is Proved to have been apd conti- 
nued for ſo long time as any one living can remems 
ber, ſhall be preſumed to have been beyond the me- 
mory of man, and will be accounted a good pre- 
cription. Paſc. 1650. B.S, 11 Mait. Becauſe the 
contrary cannot be proved- 


Plaints 


A Plaint is the cauſe which the Plaintiff doth ex: 
preſs in the Writ,tor which he complains to the King 
againſt the Defendant, and for which he doth obtain 
his Writ. 21, Car. For as the King denys his Writ t 
none, if there be cauſe to grant it, ſo he grants not hi 
I/rit to any without there be cauſe alledged for it 3 fur 
as the King is bound to belp them to right that ſuf 
wrong, ſo be is bound ( as much as in him lies ) to afena] 
his pcaple from eauſleſ5 vexat ion. are 

A Plaint in an interior Court, 15 in the nature ol xr 
2H original Writ. Paſc. 1652. B. $. For therein ſh 
briefly ſet forth the Plaintiffs cauſe of Aion. Me 


Poor. 


If the Father of Children do leave the Parllff. | 
where he dwelleth, and there isa Grandfather of tide 
Children to be forind, this Grandfather, if he be ablJini 
15 chargcable with the keeping of the Children, anffor 
not tn: Pariſh. Mich. 2.4. Cate B. r» For the iffgu 


ir1ll 


f th 
2bl 
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a is 4 nearer then tye the Law canor doth en» 
» Vid- the Statute, and Title Pariſh. 


Preſent ments | 


A Preſcentment taken before Commiſt oners of 
bwers was quaſhed, becaule 1. it did not appear in 
te Preſentment by what authority the Commiſſio« 
ts did fit that took the Preſentment, and (o it 
night be coram nou judicee And 2+: becauſe it did: 
ot appear that. any of the Commiſſioners before 
«om the Preſentment was taken, were of:the 
wrume Hill. 1649. B. S. As is diredted by tbe 
bajar that grves them their Authority. | 


P ent” | 


The Parliament! 15not accounted to begin until the 


ein day of the ſitting thereof, and thence it is called 


the rſt Seſſion of Parliament, although Writs are 
returned, and many adjournments: may be. beforce 


W/eſc- 1650+ B-S. 21 Maij. The Writs mentioned 


we meant the Writs diredted to the Sheriffs of the ſe- 


W tral Counties, aud to the Cities and Burroughs, 


Mt Elect Members for them to ſerve in Parlia» 
Mnf | 


Prefidenttss 


It there be a ſpecial cauſe to alter the ancient Preſg- 
tent of a writ by reaſon of any new Statute or change 
nGovcrnment, the Curlitors axe not to keep the old 


, anfform, but are bound to alter itas the cafe requixes, 


ef 


4nd if they ſhall refuſe to do itz this Court will com- 


pel 
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pel them to it. Trin- 1650. B. $. Elſe it would be 
very miſchievous to the people, who by that means may 
have their Writs abawed, and be put to the trouble aud 
charge of purchaſing of new Writs, by reaſon of theix 
evilfwneſs or ignorance- FM 


Priſoner aud Priſons 


A Priſoner for Debt may be removed from the 
Fleet to the Kings Bench, and from thence to the 
Marſhalſea for the ſame Debt. Dyer 275. : 
_Onethat is impriſoned upon a Capias utlagatun, Wn 
ought to he impriſoned as ftricly as he that is in pri» 
ſon upon an Execution. Trix. 1650, B. S. 3. Fulii, 
For be that refuſtth to anſwer the Law, offends in a! YT 
bigh (if nat in a higher nature then be that is co 
demned by the Law, and is to be puniſhed as bighly, be 
cauſe the publiqueis much concerned herein. | 

Itis the courſe of the Courty when a Priſoner is 
delivered over by this Coart untq the Marſhal of the 
Court, to-endorſe the day of this delivery upon: the Thu 
back of the Writ, that it may be known when he ws © 
firſt committed to the Marſhals cuſtody. Kc. 650, 
Bi 1.20. Nov. | | 
'+..Fhis Court' may ſend for a Priſoner out offflti 
the Peiſon of the Marſhalſea by rule of Courts ſſl 
without a Habeas Corpus, becauſe that Priſon dothiflth 
belong to this Court; and they have the commandſleh; 
of the Priſoners there in order to the execution Won 
of-Juſtice, and the proceedings in that Court 3 butcor 
they cannot fend for a Priſoner out of any. othetur 
Priſon,' but by a Writ of Habeas Corpus. By Rolleiaj 
Chicf Juſtice Mich. 1650- B. $\ Becauſe the ordi ' 


7 
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' be Wy tower of this Court extends not wnta other P riſonl 
ay. Priſoners. ST 

1d 

ey | Poſſeſſion. 


f one do make an Entry into the Lands of ano- 
and that other doth notwithſtanding the Entry, 

the Poſſcfhion of the Lands entred into with his 

mnts and cattel, the entry is no entry in Law, be- 

the Wiſe the party in poſſeſſion was not outted by ſuch an 
the Wery; but 1f the ſervants and cattel be put out to.gain 

xpoſſeſſion, he that is. put thus out of poſſeſſion, if 

em, Wewill prove a poſſefſion in himſelf after this,he muſt 
ti» More an actual re-entry afterward. Paſe. 1650. B.S. 

ii Ws 4Þ- To regain the Poſſeſſion. : 
e proving of ones cattel, to be upon 'the Land 
queſtion,is not a ſatficient proof, that he whoſe cat- 

be- Withey were, was in- poſſeſſion of the Land at that 
' Wewhen the cattel were there, Paſc. 1650- B. 8. 
r 15 Wir the cattel might be upon the Land Dammage fca- 

- t, and the Land at the time be in the Poſſeſſion of 
tne Wither« EI Fo ns : 


Peremptory- 


ofWiythe rules of the Court a Peremptory day to ſhew 
ut |; 'why the judgment ſhould not be affirmed, is 
oth Ftto be given to the Defendant upon a Writ of Er- 
and tbrought to reverſe a Judgment giyen againſt him, 
100 W0n a 292 ſum informatus, at the tirſt reading of the 
butFord; but the Court -will appoint a day to hear 
hetlnneel,for ſuch a judgment is not ſo much favoured 
olleF: judgment upon a Verdi&t. Mich. 22+ Cars Be r- 


"Io 
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Tfthe Defendant do tender an iſſue in abatemey 


of the Writ, and the Plaintiff doth Demur upon th | 


Hue, and upon arguing: of the Demurrer, the iſu 
1s over-ruled, that is, is adjudged by the Court to b 
no good iſfne 3 the Defendant is only to anſweroffi 
ver, that is, to tender a better iſſuestor the over-rulngh 


of the former was not Peremptory to him, to be confffÞu 


eluded upon the merits of the cauſe 3 for that neveſſh 


eame in diſpute. Trin. 24+ Car. B- r- But otherwiMu 


it is where ſuch an iſſue and demurrer, is in bar of th 
Adllion, for there the merits of the cauſe is put uputit 
but in the former the validity of the Writ is only i 
queſtion, and whether the Defendant is thereby cm 
pellable tofplead to the Plaintiff or not- | 

_ It a Peremptory be put ott by the Court, thepar 
ty that will take advautage by the putting of it of 
ought to enter the rule of Court that was made fo 
the putting of it oft. Trin- 16 51+. B.S$. A Perempto 
is when a buſineſs is by a rule of Court to be. ſpokg 
20 at a preciſe day, and if it eannot be ſpoken ito thet 
by reaſon of other buſineſſes of the Court 3 the Cann i 
ſech caſes doth uſe at the prayer of the party, who is 


cerned, to diſpenſe with the uot ſpeaking to it atthilffha 


time, and doth give the party further time to ſpeaRmi 


it 


without prejudice to him, and this is called the puttug 


off of a Peremptory > and this is nſed to be muved) 
Counſel at the riſing of the Court, and is granted: 


conrſes 


Proclamations 


At the latter end of the Aſſizes, there uſcth tolY 


Proclamation made, that no more records of niſipn 
ws be put in to be tryed at that Aﬀizes after fuch Þr 


cal 
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menimation made, and that they ſhall not be received 
In thifer, and all perſons that are to attend their tryals, if 
» iſſue Records of #3ft prizes to be tryed be not then pur 
to b,may depart,and are bound to give no longer atter- 
ver ofilance at that Aſſizes.P aſc. 165 2.B-S. This is done when 
ulinWe Corrrt perceive there are as many Records put in as 
- conn conventently be tryed at that Aſſizes, 'and that the 
neveſiſhvple concerned might not attend upon their canſes in 
rin © 
of th | 
bon it Protections 
uy i 
\ conf©Þ} The Protection of the Court of the Rings Bench 
ms granted to Protect a Witneſs that was to give 
c parhridence againſt a Priſoner for the late Protector, 
t offffipon an Endictment of High Treaſon. Note» 
de fol in the Caſe of one verſe Bright. Trin. 
wtorfW1655- It was ſaid by Glyn Ebief Juſtice. That if 
1 tf me be out-lawed, this Court will not Protea him from 
thetWhing taken upon the Out-lawry, in coming, and going 
vt from the Court, if it be upon buſineſs which concerns 
1s conf ut that Out-larwry 3 for it is no reaſon that be that 
t thalYlfunds out int contempt of the Law ſhould bave any Pre- 
nul tion by 3t- 
Mi | 
ea b 
ted 


Eon. 


Io | 
Pro 
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Quaſning of Endifiments, Orders, &c. 


F- His Court hath authority to Quaſh Orders 
© Scſſions, Prefentments, Endi&ments, &c. mad} 
zn inferior Courts, or before huſtices of the Peace 0 
other Commiſſioners,if there be caule, that is, ifths 
be defeQtive in matter or form. Mich. 22. Car.B.r 
To Quaſh comes of the French word Quaſler, or rathe 
Caſler, whtich ſignifies to break, in pieces, to cancel, de 
ftroy, make null or void. But this Duaſhing isIul 
favour of the Gourt : for the Court is not tyed Ex0., 
ficio to do it, but may leave the party to plead una. 
them, and to take advantage of the inſufficiency of the 

pleading to them, as in many caſes they uſe t bf 
_— they know fthe Endidtments to be inſufficient 
viz. where the EndiGiment 3s for ſome offence much pref 
judicial to the Common-wealth. | 
In the Cale of Wells and Wells. Hill." 1658. I 
was ſaid by Glyn Chief Fuſtice, That a Sherif tha 
makes an ill return cannot niove to quaſh it, though i 
was made ”—_ a miſtake, but muſt make a better, i 
elſe be is to be anierced. Ws 
An Endictment may be Quaſhed for falſe Latine, 
or tor having init inſenſible words,or Engliſh work” 
or for defeQtin the form of it. Trin. 23. Car- Br. 
The Court will not Quafh an Endi&tment of for 
cible entry aftera Verdict found upoh the Endit 
ment againſt the Defendant, before hearing of bota. 
the parties concerned in the Cauſe. Mich. 23- Ga” 
B. r- For the Court hath regard to Verdidis, and wil 
not make them fruitleſs without very good canſ 
ſewn. "I = 
The Court will not Quafſh an information _ 
(lg 
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wtin the body of it, but will leave the Defendant 


)demur unto it, if he believe it to be inſufficient; 
at it is otherwiſe of an Endictment. Paſc. 1650s 
8. 24 Maii. Duere rationem. It ſeems it is becauſe 


Wiformations are uſually preferred for greater offences 


tex EnaiGments,and upon more ſolemn advice. 


uo Warrantos 
2 A 


A 9x0 Warranto was brought for vexation,upon 
brty <1ght points, and the Court being moved in it, 


Wi order that the proſecutor ſhould wave that Quo 
WPzrranto, and ſhould bring a new one, and therein 


}iſt only upon three points, but that he might pro 
rd to a tryal upon it, his new Quo Warraxto.,in ſuch 


- Mincas he might have done upon the old. Hill. 22. 


ure B.re To the end he might not be delayed in bis 


Iceedings by bringing of the new Quo Warranto. 


Duere. 


Whether one that is under an Arreſt may make an 
Obligation to the Plaintiff at whoſe ſaute he was Ar- 


ine Mirlted, for his appearance to his Action. Paſe.24.Car. 
N , on Paſc. I 6 4.8% B. FS. In Leach and Davies Caſe. I: 


ems becauſe if the Bond ſhould be ſued, he may plead 
t was made by addreſs, becauſe be was unaer reſtraint 


Mrben it was made. 


Car 


J It a Leſſee for years cut down Timber upon the 


and lett unto him, and carry it away from off the 


pillfjgound, the Leſſor may well bring an Action of Tro- 


{trand Converſion, for the Timber. Mich. 24+ Car» 
br. Becauſe immediately upon tbe ſeverance from the 
re-bold.the Lay caſts the property in the Leſſor which 

| is 
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7s called a general property but whilſt it flood ths 
Leſſee had a ſpecial property for ſhadow and maſts, &c.M, 
for his cattel; which being cut down, his ſpecial property 
:s gone, and only the general property left. 
Whether a tine levyed ot Land ſhall extend to af 
contingent uſe of that Land. Mich. 24. Car: B.r. If 
Thomas axd Kemiſhes Caſe. It ſeems notfor the incerW, 
tainty of the hapning of it- | 
It chere gs two Tenants in common of Land, and 
one of them dye. Quizre. How his wife ſhall be en 
dowed of the Land which ber husband held in common, Mi, 
whether by metcs and bounds or not- 16 Nov-16 50.B.S:Mr; 


hk. —— 


— 


Return of Writs, &C- 


He Court was moved, that a returt made uponafffþ 
Habeas Corpus might be amended before it was 
filed, and it was granted. Hill. 21. Cars B. r. But of Witt 

ter it 2s filed it cannot be amended, for then it is a Re 
cord of the Court- 

It a fpecial Scire Facias do iſſue forth, a 1ibil ca 

not be returned upon this $' zre Facias. Hill-21. Ca 

B. r. For a nihil 3s a general return, which ought nt 
to be iathiscaſe, becauſe the Writ 3s a ſpecial Writ ſi 
for the return muſt anſwer the Writ. x 

. It an inferior Court do make an ill return of 

Habeas corpus, the Court will grant an al;as HabeaſtH: 
corpus, and allo ſet an amercement upon them tofffc Ju 
making, an il! return of the former Habeas corpwſily 
Hill. 21- Car, B.r. Becauſe thereby, viz. by the ill rFlto 
turn, Fuſtice is delayed, and the party grieved 1s alWgiv 
Fntt to more trouble and charge to obtain vbe alias Bula 
b<as CorPuse | MI 


\ _ 
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Ifa Writ out of this Court be. directed to an ins 
rior Court, which the inferior Court is not bound 
low, bat may proceed notwithlianding the Writ 
itunto them, yet they ought to make a Return ups 
ithe Writ, and in the Return to ſhew the caule, 
by they do not allow the Writ, but do proceed'in 
: Cauſe, notwithſtanding the Writ. Hz. 22. Car: 
Sr. For the Writs of this Court are to be obeyed, if * 
re be 129t very good reaſon ſhewed to the COntrary why 
yought 20t to-be obeyed, and therefore there muff be 
ketuiz made, elſe the Court will ſuppoſe their aus: 
unity 2s ſlighted. | ml 
A Pritoner brought to the Bar, upon the Retiftn 
{his Habeas Corpus may have a Copy of the Res. 
im, it he pray it, that he may take his exceptions 
the Return. *Mi:h. 22. Cars B. r» But the Return 
Wie firit filed, for before it be filed it 3s nt a Record 
Wh the Cozeyt, and it may be amended- | 
the Mader-Sheritf of a County may be juſtly.chat- | 
wed, as partial to the Plaintiff, or the Defendant 
r{pe& of kindred or allfance, or fome other caule 
ut may 'render him not to be inditterent between 
parties 3 and he be to execute a Venire Factas, to 
oamon a Jury to try an ifſue joyned betwixt the 
inci and Defendant, in fuch caſes the Court will 
vn motion of the party that 1s likely co be preju- 
cd it a Jury ſhould be returned by him, order that 
High Sheriff of the County ſhall himfſelt Return 
jury; Mich. 22. Car-B.rs But via verla, they 
Wet do it, but dire the Coroner to ds it« | 
[tone be Arreſted by the Sheriffs Bailith,and a Bond 
gvc unto, the Sheriff, that the parry Arreſted 
Hpllappear at the Return of the Writ 3 the Sheriff 
$5 207 to! Returir s Nox eft inventus, but a Ceps 
| Fs | Corpmi; 
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Corpws, and if-he do' Return a Non eſt inventn, the 
Plaintiff -maybring/an'Action upon the Caſe again; 
the. Sheriff for making- a falſe Return; or elfe theliff 
Court may amerce him for itz and it the Sheritidoſh 
Return a. Cepz corpus, and: yet the party Arreſted 
dottvnot appear at- the day, the Court will encreaÞ; 
amercements upon the Sheriff, until he make the 
partyto:appear. Hill. 22. Car. B.r. For when thelf 
party is Arreſted," bt is incuſtody of the Sheriff, andbef 
oxght tokeep him at his peril, and bring him 1n at i 
ay, and-it it of favour to the party that be takes Bom 
of him for his appearance, for be is not bound to a6 it ſſ 
all if he ſuffer by it, he may take bis remedy again; 
the party upon #he Bond. Fa | | 
JIriisnotrequilite that the Sheriff in making a RY}! 
turn ſhould infert his titte or name of dignity.or Chit, 
fiian, or ſurname; but only by his name ot othice, forffil" 
of that tac Law takes notice. Hill. 22+ Car. B-re Ui 
if be ds inſert thoſe names, which is uſually done, thiff 
Return 4s \not thereby burt or made dcfe@tive, for): 
ſhall-be accounted a'Surplufage only. = "7 
It the Sheriff Return a 'Cep3 corpres, and the party» 
Arrcited.is tick and doth not appear, there may: 
tome cales'a Habeas Corps licet langitidas, iſſue oul | 
of this Court to bring the party in, notwithfiandingſ;” 
his fickneſs. - Hill, 22. Car Be vr. $9 that 51 fome cafe 
the party is nut excuſed from obeying 'the Law, though \: 
the band f God beupon bins for the Law regards pſi." 
lick 7uſtice more *then the privete-good'and welfare + 
any particular perſon, yea of many" particutar perfoulf, 
altbongh it be alſy tender of the perſons of all. 

It a Copias ad ſatisfaciendum, be awarded.and tit x 
party dyc before the Return of it, it may be avoid” 
by pleading, and his Bail thall be dilcharged- Hilk21y, f 
Cur. bor. Q-_ 
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F: 1Writ.be returned: by. I perſon. to whom IC was, 
j fdredted, the Return. 15 not "$00. Lap! 221 

4 For Proceſſes, of Law areto be. execured pu Fats 
Mons only). as the. Lay directs therh, to, an Meg 29”; 
of, as 'phblick. ikers who Fx, atcouita e for. 
ir a1ions, andngt by private X- 

XReturn of the HP ltr vY, "to mentign (the. 
kiof the Age of the Kin; 2 Year of the: rclgn, 
[the King, Paſ ſc. 24- PIN . Pt oh - Sheriffs, 44, 
wſters of Fultice, are Offeer: v to FE King a | 
(Common-wealth in bis polprick;capacity; at | m i 
Wi natural. capacity as s Man, byt as _be 35 a Kings 
With rolates 70 the time be began to reign, and nat $0 
time of his birth. 

Where a matter to be tryed by A ; Jury doth concern, 
| title or interclt of the thnder:Sherith, there the, 
| h that is to try this matter, js.to be returned, by. 
: High- -Sherift, and not the Uinder-Sheritt. Triae. 
Car. B. re For it 25 to be preſunzed that the Under-: 
| riff will not Return an indi ifferext Fury,where him-, 
| | is concerted, for er very oxe is apt to be partial for bis 
1 benefit: Vid. 275: 

F [tis not neceſſary for the. Cheriff to. Return the 
Ficl of the Jurics names, but-to fay generally that 
Y are de v4-ivreto of ſixch a place, torſo it ſhall be 
| knded, and the form of all Returns of Jurics are, 
 Trin- 24: Car. B.r. And old forms are to be ob 
red ad not varied from, but upen ſpecial reaſons. 


IK 


t is not neceſſary that rhe Return of a Habeas 
ur, or a Return made by Commilſioners of Sew+ 
ſhould be to formal and punctual, as a Plea onght 

be. Mich. 24. Car. Br. Mich. 1649. For there 
wt ſo much prejudice to mY one by their informality 
G&g 3 a 
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as may be by informal and ill pleading, neither ay, 
ſuch Returns made be, ſo learned men as pleadings are, 
ant therefore the -ourt expefls uot, they ſhould be fo 
ctrious'in\framing of them,. but will accept of then 
for 2098; if they be good in the ſubſtance of them, at: 
19 a-commn atent.”. © 0 ] 

A Return of a Hubeas corps ought to be wiittenlſſ? 
int Parchment aud notiu Paper; and if 1 


1 Pap« if it bemadeinſi 
Paperit 15 not good, nor will the Court accept ofit, þ 
Mick. 24- Car. B. r. Paſc. 1650- For the Retury i f 
tb be filed, and made a Record.of the Conrt, and al 
Records are to be in Parchment, that they may contin 


#o-pofterity, which they will not ſo well do, if they were 
written in Paper. © | | 

It a Habeas corpus cum cauſa, that is, a Haber 
_ corpuy to remove the body of the party, and of hi 
canle depending,” be directed to an inferior Court 
they onght to Return the body and all the cauſes that 
ate there depending againſt him at that time, andi 
15 not ſufficient co 'return one or ſome of the caule 
orily. Mich. 24.Car. B.r. For the word caula is ther 
taken for nomen- colleEtivum, comprehending mur 
thea one for all, the cauſcs make but one as to.6 


Faging the party itt Priſon. 


i-kn erinunal matters, proceedings which are cn 
neous, arc not helped atter a Verdict, by the Statut 


ot Jeofails. Paſe. 16,31. B-S. 11 Maii. This! 
f.cvaur of the life aid liberty of the people which af 
moſt concerned ix ſuch proceedings, and are muchyay\! 
wourd in Law, and the Statute extends not to theſ'9® 
See the Statutes. 22 A h 


tha! 
. pret 


Rec 4 
COIc 
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Record. 


' !n the Caſe of Dallington, verſe Shepheard. Trin- 
1657- It a Writ of Error. By Glyn Chief Juſtice- 
Fofter a reverſetur nift be proyounced by the Court, 
the Record be amended, the Record ought to be read a- 
gin and opened . before it can be a Conciliumz and 
this was ſo done inthis Caſe, by Twilden of Gomncelt 
fir the Writ of Error. : : 
. Ita Record come once into the Kings Bench, it 
never $ocs out again. 18 Ed. 4+ 6. 29+ Afſ+ 52+ 
Y A Habeas corpys is not a Record, until it 15 return» 
Edand filed, and then it cannot be amended, but be- 
fore it be filed, it may. Il. 21» Car. Br. Vide 
antea, 
| the writing or form of a Letter in a Record be 
J coubttul, ſo that it may be taken either for one Let- 
-Ytcr or another Letter, the Court will conſtrue it to * 
J and for that Letter, that is, for the maintaining and 
holding of the Record, and not for that Letter 
which will go to the making of the Record errone- 
, ({ osand naught, wt res magis valeat quam pereat Hills 
 F2i.Car. Bur. For the Law doth delight to maintarn the 
er} 1tality and being of things, and favours not the, des 
eat [ron and nullifying of them, and therefore if a Re- 
Yerd be ſo penned, that the words may receive a double 
| ntrution, one to make the Record good, and another 
chifd}'? make 2t erroneous, the Court will interpret the words 
the that way, that will make the Record good, and ngt 
that way which will make it erroneous, for ſuch inter- 
 Ppretation is more for the advancement of juſt ice- 
of} A matter of Record muſt be proved by the Re- 
ord 1t {elf, and not by evidence; for no iſſue can be 
| Gg J | joyn.d 
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| Joyned upon it to be tryed by 2 Jury, as it 15 of mat. 
ters of tact. 21+ Car. B.r. For the credit of a Record 
25 greater then any teſtimony of Witneſſes 3 but if the 
\ Fury do know there was ſuch a. Record, they may find 
though it be not  profigced: ] 
* "A Record certified out of an inferiot Court, upon 
a Writ'C of Error brovighe," 15 not id to. be in*this 
Court to.be proceedett upon before'it' be'entred hers 
or be in the Office, although it be thewed there. 21 
'Car+ B. r. * For before that the Court Is mot Poſeſſed of 
the Cauſe. 
* A'Record ought to be pleaded intire, that is, the 
whote Record, afid not part! of it, with an inter alia, 
in reference to the Record, and lo ought a ſpecial 
"Verdict tO tind a Record. Mich. 22» Care Þ- re For 
part of a Record takgn by it felf,” iq not the Record, fo 
# Record cannot be takgn by parcels, becauſe it is a 
entire thing, © 
- This Court will not amend a Record which is mo: 
ved ont of an inferior Court 3 but they will amendaſſſj;; 
Record which is removed hither out of the Common jh, 
Pleas, if they ſee cauſe, and ſo they will do Record, 
removed out of the County Palatine of Cheſter, and for 
ſome other Courts ſotnetimes. Mjxh. 22. Car- Br 
Becauſe they take leſ5 notice of the proceedings i in infe 
"Tor Courts, then of the proceedings of the Conmut 
Pleas,* and of the 'C County Palatine and ſome othe 
Courts of a. higher nature then granary. inferio 
Corte. Ms 
Paic. 1659, The Court ordered a Record 19 be i gy, 
mended, after 4 Deniny? cr to the Record" was diſcont 
med, for then It was as if, no Demurrer had heen- 
The Court wilt not ſupply a blank \eft in aR 
Eopd co make it perte&, Whey: a5 be forc it $57 de: 
cafe 


p25. 


Py 
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ute Witive- Mich. 22 Car- B. rv. For this were for tbe. 
cord Maert to make a Record, which is not their Office to do, 

the Miu to 7 udge of them, and by 5 doing the party that. 
d it Maight take advantage of the defet of the Record, would 
Brrebybe deprived of it, which the Court will be no 
pon | 
this 
cre 
2 


d of 
; 0 


EC 
If the Record of the iſſue made up ready for the 
tal of the Cauſe be defeRive in ſome ſmall thing 
mach may be well amendcd without defacing of the 
Record 3 the Court upon a motion will give the par- 
tf leave to amend the Record, 1t he will pay coſts 
bthe Defendant 3 although it be entred for tryal: 
but the Court will not give leave to amend it if it 
annot be done without defacing and much altering 


the 
li, 
Clal 
FerYof the Record. Mich. 22. Car. B. r- For the Records 
JurY aght to be plain and fairly written, that there may #8 
5 0B weſtion ariſe how they are to be read. 
- The Court will not make application of a Record 

OF produced to the matter for which it was produced 
id 2 for the benctit of the party that doth produce it, but 
nony the party himſelf and his Councel mutt do it. Pafe- 
otds 23. Car. B. r. For if the Court ſhauld do it, it would be 
and fr ehene to att the Part of Counſellors.and not of Judges, 
ber abich they ought not 10 do- 

4 A tranicript of a Record, which Record was a- 
ml mended in the Common Pleas, may by leave of this 
th Court be amended here by a Clerk of this Court, but 
71" without leave of the Court, nor out of the Court 1t 

May not be done. Paſe. 23+ Car. B. r. For @ Record 

© UF cannot be amended without a rale of the Court grouna- 
"WY ed upon motion, fr that is called the leave of the Court, 
y for the Court ſpeaks by their rules. 

d The Judges cannot judge of a Record given in evi= 
4} Gence, it the Record be not ſub pede figill;, that 13, 
Uh Gg 4 eXem- 
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exemplified under ſeal, but a Jury frfay find a Record 
although it be not ſo, if they have other matter gj. 
ven then in evidence ſufficient to induce them to} 
lieve that there was ſuch a Record. Paſt. 23. Ci 
B. r.* For the Tudges are to judge only de exiſtenti 
bus & apparentibus, b#t the Jaw are induced in thei 
Conſciences by things given in Evidence, which are but 
probable, for the muſt part, and accordingly they gin 
their Verdict. 

If a Record be removed intc this Court by a Wii 
of Error, and the Defendants Councel in the Writ 0 
Error, do not open the Record right as it is, unto the 
Court, this falſe opening of it ſhall not be prejudicial 
rothe Plaintiff 3 inthe Writ of Error, but he may ex: 
amine the Record afterwards, and re&tihe the mif- 
recitals. Trim 23- Car. B.r. And in ſuch caſes the 
Court will have the Record openly read, that they m 
judge of it- 

A Record may be contradictory in appearance 
and yct may in ſome caſe be neverthele{s a poodRe 
cord. Trim. 23. Car. B. r. For the Law more reſpe# 
the reality of things then outward appearances. 

ARccord that is razed, remains a good Recor 
notwithltanding the razure in it, yet he that rar 
ic, iS nOt to go puniſhed for his offence. Mich 
1649. Q. What raznre is meant ® 

Apparent taults and milpriſions of the Clerk on 
ly, in Records removed out of inferior Courts int 
his Court, are amendable here by the Statute of 8 
H. 5. Trin. 23. Car. B. ye. But not othcr faults or & 
* Bors 73 ew” Vid. Stats | 

ie < enrolled, or a Dccrce in Chancer 
Ren ard; but itis a Deed and a Deccic 

fy bob. 3- Care b.r. For a Kc yd of 
Cottt, 
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ord Miirt is made #Þ of the proceeding in ſome cauſe proceeds 
* gi-fdin, in that Court and there 1s difference in, betwixt 
) beffGKecord and « thing Recorded, for though every Record 
Car « thing Recorded, yet every thing Recorded is not a 
entiWecord- | 
thi When a Record is to be ſpoken unto in Court, the 
- bCouncel at the Bar ought to open the effe&t of the Re- 
gineſſurd betore it is to be read by the Clerk in Court, 

ythe cuſtom of pradice 3 yet the Court may ſuffer 
WritFicto be firſt read 1f they pleaſe. Hzll. 23. Car. B.r. 

t off There was a rule of Court made, that every At- 
 thetowey of the Court ſhall enter the whole Record 
icialſwon che Roll, after a Tryal had in the cauſe, before 
 ex(ttenext Term after the Tryal ſo had, upon the pain 
miſ-Yof twenty ſhillings to be paid by every ſuch Attorney 
 thehat ſhall not doit, towards the relief of the poor. 
Hill. 16.4.9. B. $. That the Record may be ſpoken to the 
wet Term after the Tryal, if there be cauſe, which 
etnot be done until the Record be perfected, and ſo by 
this the not perfeding it, the Clyent 1s delayed. 
Woether it was taken notice of aud entred. 

A Record cannot be removed .by a Writ of Error, 
conf util the Judgment in that Record be entred. Paſe. 
7zedJ 1650+ B. Se 12+ Maize For till then the Record is not 
Gehgf perfected. 

* By Rolle Chief Juſtice, it was the ancient cuſtom to 
onFenter the Record of the Cauſe betore the Cauſe was 
intoJarried down to the Aﬀizes to be tryed 3 but this 
i 4 courle was found to be inconvenient,becaule it could 
* ery not be amended after the «entry of it, and therefore 

 Jow they ule not to enter the cauſe before the tryal 
rerfÞ be paſt, and therefore he ordered a rule 10 be 
cr let up in the Office, that if the tryz! ao no: pro- 
of F cd at the Aflizes, at which the Record was ©: -ried 
LOU OWN 
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fawp.to.be ( ed, -and the Plaintiff Will cany i 
gownagain, .thathe,give:the Detendant new notich® 
grhare he intends .to try the cauſe :cby.Provito, thall 
the adverſe party may not attend with his Councef® 
and 'Wityeſles.to,no Purpoſe. Trig. 1654+ /B. 8. ( ; 
Whether this, was ape accordingly- | 


Keltef- 


A Relief is the fruit,of 2 Rent-ſervice. Hil}, »; 
Cer. B. vr. Aud it is twofold; thatis to ſay, 1. # 
Relief gt the comman Law 3 Ang 2. 8 Relief grountelf* 
nor # cuſton- 


Reſeaus- 
An Endiqment for a Reſcous nd againſto | 


into this Court, ought not to be quaſhed, alchough ii 
be erronequs, Except the party that is endicted torifÞ*! 
do appear perſonally in Court. 21 Car. B. r. Forb@ 
catot in ſuch 2 caſe @ppear by Attorney, becauſe thifi 
offence was criminal and perſonal, for which be ml? 
ex/wer 1n perſot- ; 
_ AnEndicment of Reſeous ought to expreſs th 
place where, and 'the time when the Reſcous waff9 
made, or elſe 1; i5not good for the incertainty of it 
Trin. 23- Car. B» r. 80 that the Defendant cannot le 
what anſwer to make for himſelf, in reſpect of the i t 
certainty of the time aud place, when and where tho” * 
fence was committed. | » 
An Endi&ment of one that was Endicted for Þ* 
Reſcons, ſuppoſed to be made in the fittecnth year oJ%4* 
King Chzrls, was quaſhed for its inſufficiency, a 


ij ; | ; : » ” | 
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tthe Relcouſer did not appear perſonally in Court 
putrary to the common rule oblexyed in ſuch caſes) 
| uſe thereof {cems to be, becauſe it was an olf 
i&ment, and no proceedings had been made up» 
pitagainſi the party» Paſe. 24+ Gare \Be.re 


Regueſt. | 


Where one is to do a Collateral thing, he ought 
)berequelted 'to do it » but where the thing tobe 
one, 152 part of the contract, there needs no Re- 
Met to be made to the party to doit, 21 Car. B. x4 
Fir by the contrad} he hath taken wotice at bis peril $0 
bit but it 3s not ſo of a Collateral thing agreedza 
k done upon making of the contrad. | | 
Where one brings an Adion of Covenant for not 
F:jing of moneys according to a Covenant, he needs 
fot alledge, that he Requefted the Defendant to pay 
Fm; but where he brings an Action of Debt tor 
noney due by Covenant, he ought to alledge a Re- 
Wieſt. Tran. 23. Care B. r. Q- Differentiam, Whether 
Wb! that inthe former cafe the Plaintiff is but to re> 
wer what he is damnifyed by not performing the Co- 
$121, and 74 the latter be is to recover the whole mo- 
Wt) Covenanted to be paid 
Where one is bound to make a ſpecial Requeſt for 
li doing of a thing, a general licet ſepins requiſitus 
Ilthe Declaration is not ſufficient. Trin. 2.4. Cars 
fl r- For thoſe words are toorgeneral, and meer mat-+ 
tr of form, and in a ſpecial requeſt ought to ſet forth 
Or 4 ibe teme and place, and manner of the Requeſt 
ar ofÞPade; | | | 
an | En 


fc 


» 21 
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In an Action of Debt brought for monies dye w 
on an Obligation, it is not neceſſary to alledge a dM. 
quelt. Trix- 24- Car. B.r. For the very bringing | t 
the Aition is a demand of the money is Fudrmen MW. 
the Law andthe party was bound by his own DM 
go pay the money at his peril, without being demand 
zt- | Y 

One may make a Requeſt by Attorney for thepayſ 
ment of monies due upon an Obligation. Mich, 2M; 

Car. B. r. Though he need make no requeſt at all, fl 
the requeſt 1s not prejudicial to any body. "2" > 
Upon a Contra& in the nature of a Debt, Rez 
queſt or no Requeſt is not material, -but it- is otherliſh,. 
wile it the Contract be a ſpecial Contract for a Coll. 
tcral thing. Mich. 1650. B. S, '1 


Repeal. 


The Defendant caunot Repeal his Warrant of At 
torney given to an Attorney to appear for him; buf, 
he is compellable to appear by his Attorney accord, 
ing to his Warrant by the rules of the Court, th 
he may not delay his appearance by that means tt 
the prejudice of the Plaintiff. Trin. 22. Car. B.r- (fig 

Whether he may nat repeal his Warrant, ſo that he wihy;; 
#ppear by another Attorney: id 4 
wii 

bet 


Reverſal: 


The Chief Juſtice or the ancicnteſt Judge in tif 
Court in his abſence, doth aiways pronounce fit 
reverſal of an erroncous judgment to be Reveal} 


b 


the Accompliſb'd Attorney. 477 


2 Writ of Error openly in Court , upon the 
yer of the party,, and he pronounceth it in Frexch, 


ns Sh this effect, Pwr les errors avandit, & auters errors 
4 Manifeſt in les record, ſoyt les judgement reverſe, & le 
Dee, Mendant reftoxe, a tout ceo que il ad per ceo perd- 


[Engliſh thus. . For the aforeſaid errors, and ocher 
nnifeſt errors in the Record, let the Judgment be 
PYMexerſcd, and the Defendant reſtored to all that 
rich he hath loſt by it. , Triz. 22+ Car-B.r. 
"The Rever{al of a Judgment may be pronounced 
Wocignally, that is, that the Jadgment 18 Rever- 
d, if the 'defendant in the Wiit of Error do not 
hew caule to the contrary at an appointed time-Trixe 
01082 Car. B. r» This is called a reverictur nili. 
Where divers perſons ſtand Out-hawed for a for- 
wle entry, .1t the Out-lawry be erroneous, it may 
Reverſed as to one of the perſons Out-lawed, and 
{t ſtand good as to the others, for the Our-lawries 
ic ſeveral, but the poſſeſſion of the Land caunot be 
ford until the Out- -lawry be Reverſed in the 
whole. . Hill. 22. Cars B. re Becauſe the force 3s nos 
wholly purged. 

The 422 will not pronounce the Reverſal of an. 
"y moneous Judgment, though it be adjudged tobe 
* FYeroncous, except the Councel for the Plaintiff in the. 
* Wiffrit of Error do pray it may be pronounced. Hil. 
1649. B. $. 30 fan. For the Fudges are only to do 
Wiice to thiſe that deſire it, for their Office is to judge 
tuween party and party- 


At 
by 
-Ord 


thi 


Reſtitution 
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Reſtiintion and Rereſtitt lots 


4 


No Reſtitation is to be gratited by the Conirt, up n | 


L 


a 'faggeſtion of the inſuthcienty of an Endictineat\of ; 
forciblecnitry or' other matter; until” the Certiwrar 


evanted'to remove the” Endidtment into this Count 


be Tettrncd and filed. Mich: 22: Car: B. r. For bifrefk. 


the return and filing of it, #0 Court bath nathingl 


before theme upon record t0 judge ; upon —_ 
' Where an'Endidtinent of torcible entry is __ 
the Court upon motion, doth ufually grant the paity 


Endicted, a Writ of Rereſtit4tton, tO tl; 


the poſſeſſion” of the' Land ': yet*the Conrt ma j# 
they pleaſe) ſettle the! poſſeſſion'bf the Land in Ye 
ſon; according to their own diferetions : viz whete 
thoy ſhall conceive the moſt right to be for the pol 


"1G 
j 


(eflion. Mich. 22: Car- B. re \ And they do uſually mt; 


Rules accordingly. 


4 


granted of the poſſeſſion of Latids, where it caniot 


There ought tobe no Reſtitution or Rercftitiition 


be grounded upon ſome matter of Record. Hill. 2: 


Car. B.r. Appearing v0 the Court. 


A Writ of Reſtitution yes , to reſtore one tothe 


place of one 'of the Common Councel of Lon 


p113083- 


or tothe place of a Conſtable, if he be illegally pit ; 


out of ſtich a place. Trin. 22 Car-B-r. Or to a Church 


wardens place,or to a Recorders or Town-Clerk splath | 
and generally to any publick, Office, or place o profit 


dignity, or truſt, but not to a private Office or plath 
which concerns nt the Common-wealth'; but there tt 
partyTnjured is put to bis Action at Law for there 
covery thereof. Th 


wr 


KK 
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The words remifit\ and-relaxavit; expreſſed'in'a' 
Warter of pardon, granted by the King:;unto one for 
zlony committed by im, . do not rettore him un- 
+: ſkis g00ds, which he forfeited unto the King by be- 
i Wgconvicted of the felony; but there: ought to be: 
1 eword reftituir, which doth properlyand in'its ge- 
incfignthcation, import- a Rettitution'toa- thing; 
ich he formerly had, but then hath not: whereas' 
7. ſe words remifit E relaxavit, doth properly ſignif 

We renutting or releafing of the claim which one 
thtoa thing, which is in his poſſeflion to whom 
releaſe is made. Trin 23« Cars Bir: Vide Tithe 
*WMIrdON» 

The proper nature of a Writ of Reſtitution is, to 
Wore the party that hath it, unto 'the poſletſion of 
7 cc-hold or other matter :of profit. + Trix- 23+ Care 
ore Tet this doth not generally bold for one may bave 
TWrit of Reſtitar: 308, in ſome Cafes, to.be reſtored \to' 
' Wilace of 0 profit, as is befort expreſſed, 'vit. to an 
ail-oMice of digntty or publick truſt. 

The Law doth oftentimes reſtore the poſſeflion to - 
e without a" Writ of Reftitution : to' wit, by 2 
nt of Habere fucias poſſeſſionem,; and otherways, 
common courſe-and- proceedings of juſtice. Trims 

j:Care Br. Upon s Try at Law: 

AWiit of Refiitution, 15 not preperly to be grant- 
L, but in inch Cafes where the party cannot be re- 
\fored by an ordinary.” way of juftice or courſe' of 


F 

acts ; of 

of, w, and many times fuch Caſes do happen.” Trin- 

Ln Gare Br. For where ordinary Remedies may be 
J 


the 6 extraurdinary are nvt i6 be reſorted unto. 

"| tone be Endicted for a forcible entry, and the 

my Endicted do traverle the Endictment,he cannot 

Tie reſtitution granted unto him, betore a Ny 
an 


e res 


430. ThePradlical Regiſter ; Or, | 
anda Verdict, and judgment alſo given for him, up 
chough the Endid&tment be erroneous Mich. 23. Car 
Bur. : Mich. 24.'Car. Ber. For'it is tos late to me 
to quaſh the Enditment after he bavb taken bis irs 
verſe, and-ſo the Endilment mnt ftand good againſt hinfif 
till the Tryal, until the right be determined in an ordi 
nary way of tryal, which he hath by his Traverſe pu 
himſelf upons \ p 

The Juftices of Peace only. before whom an En? 
dictment of forcible entry is found,multt give the par 
ty Reſtitution who was put out of poſſeſſion by fore" 
for they have beſt conuſance of .the matter, and nolf* 
other Juſtices of Peace of the County : but the Jade} 
of this Court may grant a Writ of Reſtitution,thoughiſ 
the Endictment was not found before them. Hill. 
Care B:r- - Foy they have a ſuperintendent power oven 
all:England, and-have power. to examine the forminſ( 
Court, and to'make rules accordingly to juſtice inth We 
Cauſe, viz If the Endiiment be removed into wif 
Court. 3 _ 


| 


Where a Judgment for Land is reverſed in th 
IG 


Court by a Writ of Error,: the Court may grant 
Writ ot Reſtitution to the Sheritt, to-put the part} 
11 poſition of the Land recovered from him by ti ” 
erroneous judgment. Paſc. 24: Car. B. r. For parti,” 
the reverſal of .an erroneous judgment is, tht the pin 
againſt whom the judgment was given, be reſtored t1 0 
thathe bath loſt by the judgment > which is to be a 
by the Sheriff, : who put him out of poſſeſſion by vir 
of the habetc facias poſlcfionem, direfed to bim 
the erroneans judgments . 

There may a Writ of Reftitution be granted to 0 
that ſtands endicted for a forcible entry, after he hart 
Traverſed the Endickment, and before the Tryal, 

| tht 


the Azctimpliſpd Hitovney, aGs 
ſe 86 appear'to be apparents delay-iri the proceeds 
mM 1 the Defindineupoit the traverſe, eſe notiss 
Wercaid. rin. "24: Cari" Bl 17) dud if 2 lhdlf ive 
Wh, it mizbr Prove miſebievoin 16 the parry edheern- 
_ 9 Ra 


\F There cahnot be a Writ of 'Rereftitztion granted, 

Were there doth riot appearto'have been a Writ of 

fitution formerly granted iathe Cale. Michii 630s 

C. For the very word Rereſtitution doth invply,>bhi# 

wal a Writ of Reſtitution" formerly prantell, and 

ming of the Party futcethe Wirit of Keftirntion ences 
WS DA 835551 (AUnU 3 417 At YE UG 

JA writ of Rereftiturion may be granted —= 
»\Witior! for it; it- the Court ſce cauſe co grakvit! B 

Þ KF uftrces akcs 1650s B<S. 2- Mais. And bow 4 C00 

90 bl WO OGG 


7 
. 


s 724% | S113 164 
- 1h | Dc man'enBtment of forcibleentry foand againſt 
;Wparty, if hetdoneither traverſe norpleadto-the 
- Fimevir, the party putiont 'of poſſeſſions unay-be 
"Wiored/to * his Þ Ten without moving the Courts 
\ JI 165Ce B. $+ 22» Maize Q-_.Þy whom. * 


714 T3 ey . = Ch 
/ SLHATTY Knoles = #7 7 
ff R ; N 
=S 


tf a Rule 6f Court be made betwixt pattics by 

' 1, oÞit Conifent,'#lthough che "Court would not have 
,; Inf fuch'Rule without their Confenc,' yer if cither 
;rin8y refuſe to obey ſich a Rule made, the Court will 
motion grant an Actachinent againſt the party 
(dilobeys the Rule: for other party if he.defire its 

to 0 this-drfobeying the Rule is a trifling: with the 
ic haſfirt and 'z Contempt to! the authority Dicktof, to 
ryal Fo by their «Cortlent _ fabmitted MR 
0% i n 


453 The Proflical Regiſter 3 Or, 
In a Caſe between Middleton Pak 2s oy Jl 
Lenthall Defendant., upon .a Rule - 

Cankkats that Sir-ZFobx Lentball $442 on {Sela a 
of As ppon. 21 Judgment. Hill... 16.55. 7, 


230 
eg —_ will notmake'a Rule for a thing whic 


may he done by the 'rdinary courle. of the Cour | 


a; if-; the Conrt;'bgi Informed that.. they ha 
madc, lack Rale,. they; will vacate 1 i. Mich. 22. Ca 
Bur- Farthe Count. ifpot.20. be dar ed with, nee 


matianhs. and to de imppartinent a ud wſcleſs- zbings | 
this is not for the bonour of the Court, and it «opþ 
the Cleets 20 needleſs trouble and cbarge- ©, © 1 
edttorneys arc bound to) obſcyye the: kuls 
tha Ceur, jor 3 xhcy ſhould. not, aches Attorn 
would. not;know witatgo:dy jn theig.Clyents Gaul 
nor the Judges how tojudg of the legality or the; 


lity, of the Proceedings. in Caulcs, 7 Mich: 22 | 
B\ r- For tuproceed. an; any thing Pe) 4 Raleyjit 


f 
| 
'T 


1 


wikis thorlsrky avh bends: 9724S ing '#hings #9, 4 
e 


fuſiand ond-it bs «Contahys 40 
Rules of 1 its: 


upon an Affidavit, he that:;will move the Co 


againft this Rule, muſt bring in the Athdavit 
Courtupon whichithe Ralewas made-Mith<122-tl; 
B..r4 That the: ps oy Me regthiin Conrh. ay | i 


the ,GCoyrt: jn \mind, fat what reaſans. they-:n 
Rules: and whether bore be. ftrangeri neaſans 45 
it>themahere was far tbe making Bl #8, wn 9h 
ont-the of fil avie gamer be dene- 5 <ci1 24.0 ib; 
;ThePlajnciff, and; Defendant _ . botts, Qu 
ther - pert], to take notice of. the Ry es tnade 


Kones to diſobey iſe 
If the Court Jo mide a Re Th I was ES A 


Caurt rouuhing the Cayle depending between the : 


i} £1 


"the Accompliſh'd Attorney. 483. 
al 22+ Car. B.r, Except part of the Ralle be, that 
| party fhall give notice to the other of the Kule made 
Mint him» and then are they not bound to take notice of 
j im without notice grven of them. 
The Court ought not to give a Rule to any-Pri- 
* her in the Kings Bench Priſon, to. goat largs, ex- 
x ſuch 2 priſoner have ſuits in Law of his ownde- 
© Wing, at the time of the Rule mages Paſe. 23-Cars 
* ht. And in ſuch a cafe it is uſual to give Dam leave fo 
Ih 6to ſo/licite hzs cauſes only. | 
Wl there be divers Rules of Court made in a. Cauſe, 
WW one of the parties intends to.moye the Court up- 
- a Rule formerly made, he' ought alſo to ſhow 
"Walt Rule made. inthe Caules Paſe« 23+ Car. Bexe 
*: Whdle the Cone canhot underiiaud how far the Conſe 
been proceeded 3 in, nor how it ftauds in Cottrt upon 
whole matter- 
ſhe Coure will make ſuch a Rule, bythe conſent of 
4 þ the partics,, which without their conſent they 
ud not have made. Paſe. 23: « Car. B« 7. For, Cons 
I: partizem 30011t errorens, andneitber party hath 
| to complain, for volentnon fit injuria« = 
ſhe Court will not make aRule for a priſoner that 
impriſoned in the Kings Bench Priſon. Paſc.23s 
þ For that only is the priſon which properly belongs 
"We Corrs, and. which this Conrs bath juriſgiction 
ry 1, 2nd MEG, of the cauſes of the priſoners there. 
#92Fany priſoner in the Kings Bench Priſon ray 
h "Fea Rule of Court, every day to go at large, if 
hy priſoner hath buſineſs in Law of his own to 
: but fach Rules do only extend to give him 
to goand to infirut his Counce), and not = 
'Þ to go elſewhere at his pleaſure. Paſe. 23s 
te Brye Thowghr wider _ of ſuch Rules the rk 


ſoners 


484 , The Praflical Regiſter ;Or, 
ſoners do'200 often go at large npon «ther occaſions 
"their Rules do give warrant for. ih 
"Rules of Court ought to be interpreted accordiff 
to rule and order and not incertainly. Mich. 23. 
-B, r.\For were it otherwiſe, they would become ſuare 
-intrap, and not Rules to order the proceedings of if 
.Claents- LEST 
-....One is not bound to take notice of a particy 
Rule of*Court, except he have particular notice gin 
him of the Rule. Paſe. 24. Cear- B- r. Q. Ty 
-For it ſeems every one ſhould be conuſant, hon ®) 
 Gourt proceeds from time to time in bis cauſe depend 
there, and the rather becauſe the Court uſeth not ton 
any ſuch Rule exceps the party againſt whom the 1 
is made, bad'notice #hat the Court wonld be mane 
"grant ſuch a Rule. - © | _ - vaP 
The Preignotaryes of the Common Pleas will 
-make a Certificate to this Court of their proceediiÞ® 
there, withont a Rule of this Court to enjoynthi® 
'todo it.” Trin-'24--Car- B. r. Bit then they art 
#1 for the better informing of this Court, and thi 
gin ti Bits roo or vn 
_eourſe of Juſtice may not be interrupted or al 
*e4 for want of ſmch 4 Certificate as the cauſe 
Tha T9. ” "9 
It a Rule of Court be made, andit is not draw 
and Entred the fame Term it 15 made, the Clerk 
not draw it up afterwards until the Court be 
. again. Paſs 1656+, BS. Ac 
n 


h, 
Wu 
ter 


P aſe. 1659- By Glyn Chief Juſtice. If Writipyin 
brought into the Court by Kwule of Court, upott#ih, - 
tion the Court will makg @« Rye to deliver they fu 
if there be occaſion for tbem, but if they be brow Wy 
by agreement of the parties in private, the Cont 


| the Accompliſh'd Attorney. 485 
ns the no Ride int 3t, for without a Rule the Comrt ao nat 

w— feſſed of them. e- | | 
ordifÞ}A Rule made in a Judges Chamber muſt be entred 
2-CSh the -Office, or elſe it is of no force to ground a. 
varerotion upon. Paſc. 1650. B. $. 10. Maii. But then 
of fi accounted the all of the Conrt- 

Ifa priſoner have a day Rule, to permit him to go 
ad, yet he ought not by vertue. therot to go into 
Country, except it be in caſe where he hath buſi- 

bin Law there, then depending in Court. Mich. 


how W50+ B+ S\ 1 2. Nove 
pe a 


to 


JW" | 
Wif the Defendant do in his Rejoyuder depart from 


Plea pleaded, 1n bar this Rejoynder is not good. 
TW<-.2 2. Car. B. r. For this is to ſay and unſay, which 
od Law doth not allow, for Pleas muſt be plain and 
cir, 21d by the dving thereof the cauſe deperiding 
;-, \M'tared from coming to a certain iſſue. 
1/..WOne ought not to Rejoyn upon tuch words which 
4Mnot contained in the Declaration or Replication. 
ch. 23. Car. For that is for the party to frame s 
Mfourſe of his own, and not to anſwer the Plainiffe 
. "Witer alledged, and ſo is to no purpoſes 


reicu 
egn 


Re joynde Ye 


Remainder. 


- I contingent Remainder may be deſtroyed, by dem 
uMSying the particular cſftate upon which it depends. 
MAB. 22. Cay. Ber. For take aw 1y the foundation 
ber t ſupports the building, and the building muil needs 
WP) 414 ſo,it is inthis caſe. 


uri | 
: Hh 23 A. 


F 
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A Remainder isa reſidue of 2 particular thing gc 
ing before 3 and yet in ſome caſe there may be a Rel 
mainder without a particular eſtate ix; efſe ta ſupport 
jt; as it is inthe Cafe of a Uſe in Remainder. Hh 
22+ Cay- B« y. But this is not by the Common Law, þ 
by the Statute- | E wb? f 

 Reſiduum eftultima pars diverſarum particulaxiun 
Trins 23; Care Be to i 
1 

Repocatione 


A Revocation of Letters of Adminiſtration mall 
þe without a ſeal, Mich. 22. Cars B. r. For it is 
zo ſignifie the pleaſure of the ordinary, touching the aff 
miniſtration of the goods of the inteſtate 5 but the Titi” 
ters of Adminiſtration muſt be under ſeal, becaui 
thereby the admuiſtrator derives his autbority, while 
ought 0 be fortified as well as may be > and with 
ſuch Letteys of Adminiftration the Law takgs no wid); 
of hjm as an adminiſtrator. 

It an Attorney appear for his Clyent,and accept ir 
a Declaration, the Clyent cannot reyoke his warranf 
of Attorney, with an intent to ftay the Plainti 
proceedings, Mich. 24. Cars B. pe But the Cav 
will force the Defendant to plead,and if be do not plecty T 
will order that judgment be entered againſt him for ou 
pleading, but he my change bjs Attorney ſo he pledll 
in due time, and Plead by another Attorney is fprd 
times 


Ryotn 


If divers perſons do afſemble togather in a peat 
able manner, and after they are ſo atſembled, dohiti 


_ the Accompliſb'd Attorney.. 485 
x coi Ryotous 4, this is a Ryotous aſſembling: of 
| Ren, alehough chey did not affemble at the firſt im 
portYifotoits' manner, but peaccably- HL. 24. Car. Ber 
Hill the ryotous aff ſhull bave relation to their: afſem- 
uit together, fo far as to conftrue it to be with a 
nour intent, altbough it'd: not appear ſo at the 
un, for the intentions of | parties are beſt imerpreted 
their actions. WEN 

Two perſons alone cannot make a Ryot , but 
e mult be three perſons together at the leaf 
make a Ryot. ©. 22+ Care. B.r. Bus two perſons 

yy makg a conſpiracy, as well as a greater number. 


Kecogniſance. 


af} ARecognifance entred into in the Common Pleas, 

4G chtred ſpecially; but a Recogniſfance entred in- 

inthis Court, is entred generally. Paſc. 23+ Cars 

ft Tet both ways are good, for the entry makes it 

Wa Recogniſante, but the all of the party that did ac- 
Imwledge tts 


Roll. 


coy The Plea Roll is of more credit and efteem in the 
Mourt then the Efloign Roll, forthe Plea Roll is the 
pleaRiall of. the Court, Paſe. 23 Care Br. And upon Re- 
4 Srd there. 
If a Writ of Error be brought to reverſe a Judg- 
dent, it is not neceſſary tormark the Roll; yet if it 
"F not marked, that thereby the Attorncy on the o-» 
Fer fide may take notice ot the bringing ot the Writ 
pea Error, nor'the Attorney: on the other tide, hath 
do Witice given him of the bringing of the Writ of Ex- 
{of Hh 4 yOry, 


488 ThePraSital Regifter';, Or, 
ror, if hedo-proceed anditake out executionuponthe 
Judgment, it is no contempt. to the Court. Mich, 
164.9. B. S. For it. ſhall not, be preſumed:be. knew ther 
was a Writ of \ Error \browght :' yet \#howgh. it be u 
contempt ut bin. to. take, ont the. Execution, yet the 
Exeention ſhall be ſuperſeded; quia improvide emana- hh 
vit, for bybringing of the Writ of Error, the bands of fp 
the Court where the judgment was given, mere foreche- 
ſed frour proceeding any further 3 and ſo it was impro 
 vidently done for them-to grant out Execution after the 
Writ of Error brought. and sllowed, _ +, | 


Replevins 


A Replevin ought to be certain, in ſetting forth 
the niimber and kinds | of the Cattel. diſtrained, or 
elle it is not good 3 becaule if it be incertain, the She- 
ritf cannot tell how to make deliverance of: the Cats 
tel; if a,Writ be direed to him for that purpoſe 
becauſe he knows not particularly what the Cartel - 
were that -were diltrained, which ought to hayc{vi 
bin expreſly mentioned to that intent in the Ref 
plevin. Trin. 23: Car B. re 


Replications 


If the. Plaintift do Reply to 2 Plea in Bar, whic 


is not good by his replying to it, he hath contellcaſfu; 


it to be good: Trix- 23 Car. B. re. And ſo. it ſpall 

be now taken to be, for be bath loſt his advantage of dr 
murring unto it, by paſſing by the defefts of it, ana 
replying unto it, and the Court will ſuppaſe be intend 
ed not ta take advantage, of the. inſufficien:y of th 
Plea, but to proceed ta-am iſſue upon #be merits of 1 
Cauſe. TRE _ 
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the Fan Action for the. breach of the condition of an - 
| Hara brought, and the Defendant do plead . 
at he hath performed the condition, the: Plaintiff 
 #0MW-his Replication muſt ſhow in what. particularly 
the We Defendant hath broken this condition. Paſe. 
na- hy. Care B. r. That the Defendant may be able to 
of Wine # particular anſwer to the breach aſſigned; and if 
clo- hr de not aſſign 2 particular breach, his Replication is 
ro» ler for it ſays no more then what wat formerly ſaid 
the the Declaration, viz.! generally, that the Condition. 

1 brokers, which the Defendant in bu plea denies, and 
(Wirrefire if tbe Plaintiff will wot joyn Iſſue upon the 

Mfendants ples, but will reply, he muſt there ſhow 

w the Condition is broken, and then be puts the De> 
rh Mindzrt to a new anſwer. 


he- Reſervation. 


of. If the Leſſee for years, afſign over all his term 
tcl another, and reſerve: a Rent, the. Reſervation is 
aycWoid. © Pſc 24+ Car. B. r. For by the; aſſignment 
Refi the whole terne,. be hath no intereſt 3n the thing 
Wi for the wbich he can challenge any Rent to be due, 
nd the Rent muit be due for fome intereſt that the 
ſigner bath left in him in the thing A ſigned, notwitb- 
mnding the Aſigument.which cannot be here, becauſe 
hictiWe hatb ouſted himſelf or the whole, and ſo there 14 
b priviledge betwixt bim and the Aſſignees.” 


Kecoverye 


ent A: Recovery cannot defiroy a thing  executory 
theFlich doth depend -upon a, contingency. Paſe- 24e 
& {te Be r« Becanſe at. was uncertain ai the time of 

| | | the 
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the Recovery-fuffered whether is would ever be oy wo, 
and a Recovery cantur work port ſo remote ani uncess 
1431 an eftate-! - 207 R 7 ouch ot 2 
If a Recovery be firffered by Baron and Fem of 

Lands whezeofthe Fem hathan cftate in Fee Sitriple, 
although there was no Teuant. to the precipe of the hi 
Lands, yet this Recovery: ſhall be a good: eftople a+ Ml 
gainft. the' Baron and Fem.and their | Heirs, butir pr 
would be otherwiſe, if the Lands had been Entdild th 
zt the time of the Recovery. By Rolle Chiet Juſtice 
Mich. 1 650. B.\. $. $- Nops Becauſe the Heir invail 
comes ins per formum doni;,'eud not as Heir to the Fen 

#t the common Law. 

> ft is not neceſfary for the Judge to examine a Fen | 
Covert, when ſhe joyns witirher hasband to fuffzraſeb 
Recovery of her own Lands, becaule. it ſhall beWrc 
ſuppoſed ſhe doth it freely and voluntarily 3 for the Wha 
Law ufcth to make the beſt interpretation of things, Wii 
yet it is prudential to do it, becauſe it may fall outfiho 
that the Fem may be brought by fraud or force toffſet 
do it, andthe 'Law doth'inot favour the gaining of We, 
eſtates by force-or fraud. 'Triv-- 1651+" B: S.' Byff 
Rolle, and'be ſaid that be wſed to do it. I fuppoſe iWhie 
#5 meant of Lands in Fee Simples 


Releaſe. | 
If the Defendant inan ejedtione firme, will not de-Þut 
fend tthe title of the Land in qucition in caſc theut 
Verdict paſs againſt the Plaintiff, the Ejector mayſpar! 
Releaſe the colts to the Plaintiff. Hill. x 64.9. B Sri 
11. Feb. For be is the Defendant in Law, althoyu 
the title do not concern him, and it is the others fatto n 
that be wes not bimſelf made Fjeffor to defend 4 je 
21tieYſer 
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no, Mile, by which means be might have bad the coſts. 
2p © One is not bound to givea Relcaſe unto the Shes 
if for moneys which bereccives from him,which he 
of Wired for him by vertue of an Exccution 4 but he 
ple Wu give him a_note under his hand, that he hathres: 


ired its HL. 1650. B- $» By Rolle Chief Faftice- 
I: temen. Whether he be bound to give bim fich's 
tit ard more there rteaſe, for the Sheriff is au Officer of 
led Whit Law, aud: wort payment of the! money, tbe Laws 
ice Wer bio his diſcharges oh \ 2:91 


| Recital and Miſrecital. 


{f a Statute be Miſrecited in pleading ina matter 
Friich goes to the ground of the Action, which is 


| brought upon the Statute 3 it is not helped after @ 
the Merit, by the Statute of Feofailes; but if it be 
1g5 Wliſrecited only in a circumitantial matter, and which 


wes not to the ground of the Adction, . it is helped af« 
Mita Verdict by that Statute. Trix. 1650» B. S, For 
fe Statute helps only matters mifpleaded in matter of 
frm, and not matters of ſubflance, vid. [cotailes tits 
las and Pleadings | 


Report. 


| By the cuſtom of the Court, the Secondary ought 
dt to. make any report ( of any matters referred uns 
ohm by the Court )upon the laſt day of the Term; 
br that day is properly appointed for motions only» 
B. Sfirot. 11 650- B- S. And if there ſhould grow atty queſti+ 
rm xton the report, there world be no time to be given 
flo the-party concerned to. ſpeak:20'it that Term, ſo tha# 
j theſe matter cannot be determined then, and ſo the res 
eatlemairs 35 $0 0 prerpoſes Res 


de 
e the 
ma\ 
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Reveyſtons ' 


If one havea-Reverſion expeRant upon a Leaſe! 
foryears, he may make a Leaſe of this:Revertion un-' 
to the Leſſee for years; for one year, and: after make 


a Relcaſe in Fee to the Leſſee for years of the Reverſi- 


on; and by this conveyance, the: Reverſion- in Fee 
will:pafſs to the Leſſee. Mich. 1650s B.'S. -For by 


this Leaſe and Releaſe all the Eftate in the Reverfim 
3s out of the Reverſioner and in the Leſſee. 


References 


. It was ſaid, Hill. 1658-to be the uſual practice ll 


of this Court, fince the new regulation of the 


Chancery, in an Action of debt wpon an obligation, 


1f the Dcfendant do before he pleads offer to pay the 
Principal and Uſe Money and Charges to the Plain- 
tiff, to refer the whole matter tothe Secondary to 
Hate the buſineſs betwixt them,and to ſtay the pro- 
ccedings at Lawn the mean time..- | 

Matters of Fat in difference betwixt party and 
party ina cauſe depending in Court, arc not to be 
Reterred to the Secondary, for {uch matters are try- 
able by the Jury who are to try the cauſe, but mat- 
ters'concerning the due proceedings, or undue pro- 
ceedings in the cauſe,by cither of the parties are pro- 
perly to be referred unto him, and for him in ſome 
ordinary. caſes to compoſe the differences betwixt 
them, and in others to make his report to the Court 
how: the matters do ftand. Paſc. 1650+ B. S. That 
they may ſettle the differences according to Rules and 
Or ters of the Court. 


_ 
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BY; If a matter indifference betwixt the Plaintiff and 
the Defendant: be referred to the Secondary, and 


,one of the parties will not attend-at the time appoin- 


W.tcd,” to hear the buſineſs referred 3 the other party 


may-proceed ini the Reference alone, and get the Se- 
condary to make his report without hearing of the 0- 
ther party. Trin- 1651-B. S. For one party cannot 
compel the other to attend, and therefore ſuch Refe- 
rences would many times take no effet for want of the 
preſence of both parties, if a report may not be made 
mwtwithſtanding one of them "faith to attend; and if 
be be prejudiced by not being beard before the Second- 
ary, tit is bis own fault that would uct attend as the 
Rule diredled.. CPA Vo! 0.1 nn, oth 


| Right. 


| Lands between the high water Mark and the low 
water Mark do appertain to the Lord ofthe Maninor 
next adjoyning , of Common*Right. Paſc. 23. 
Car. B. r. By Rolle. @.  tameny''Phether they" do 
wt rather belong to the King, for it hath ſo been hel, 
*Keept the Lord can claim ſuch Lands, by any. parti- 
ular Grant from the Crown. | # \ "Oy 


Reddidi fe) vt tv 


%"Jf a Defendant-render himſelf*in diſcharge of 
his Bayl after 'Audgmen?, yet" if: the: Platntif 


q commit bim not in execution in thzee Ternigfol- 


lowing, be ſþalbbe diſcharged upon commen'WVayl 
86: if he were committed foz want of Wapl upon 


I adion.. Per Magiſtrum Liveſey, & al &c P. 21. Cor- 


'2+ Regis 


E 1} 
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[ -- I the Defendant: render b6ſelf to cuſtody jn ſl! 


[diſcharge of bis Bay! upon the day-of the Betum if 


-o2if an Action be bzought upon the Recogniſance, |; 
#f be render hynſelf-upon the: dap of the retum 
.of tbe Pzoceſs : again& the BaplRdcutc Cur. the IN? 
\Bap] are diſcharged. P. 21- Car. 2. R, Pex Ma- 
giftrum Livelcy, & al. | .. 


- .. Fi the Defendant render bimflf to the Parlut i" 
in diffbarge.of.bis !Bapl!, and the Bapyl bere be dif- M." 
charged by the:Secondarp, no Sc. Fa» can afteq- 


.ward be ied owt. ypon tbat-Kecogniſance. P. 24. K* 


Car. 2. R. Per Magiſtrum Liveſey, & al. &c. © YI; 


————_ 


Scare Facias. 


A Kcive F, dias to repeal a Patent, is well brought 1 
.£ Y an the;Kings: Bench, though a Scire Facier he 
thengdepending inthe Chancery, for che fame caulp. 


LL ELETES 


8? e 7 | T6 1 JM 
. It was ſaid by Giyn Chief Juſtice, in the calc bv- 


ewixt Newton and Baſpoole, 1T7in 1657» That's #4 
Scire Facias which My taken out #Þon a Fudgment which by 


# only ſigned in the Office and not made up pon Record, 
i410t good; but the Record of the Fudgment ought firk 
#0 be made wh, and 'theg a Scire Facias to be taken ont, 1h) 
for before that there-is no Record to warrans vhe Sit 
Facafs; : (& 43.9 W248 £30231 4 GN (1 
 : ;Qne-may- bavea Seire Fackas to revive a Judgt- (UF 
;Bent upon which, no-'Excaztion: was taken, if it F* 
be but ten years paſt ſince the Judgment was had, (x 
without any motioa to the Court for it, aud "EY | 
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mer terr years ſince the Judgment was had, a Scire 
[4327 may be moved for to revive it at, the fide Bar 
hut if it be above ten years ſince the Judgement was 
Bat ole, «is CASEY - » * S * 

had, 2 Scire Facias may. not be had without moving 
he Court for it. Paſc. 24+ Car B. r. Bus the Court 
will not-deny it, if 13 he moved for- The fide Bar 4 a 


he Wit here's rail or bar is ſet up neer tohiq Court be: 
| Im. tbe Court in We minſter-hall, where the 7 xdges 


bid aud reſt themſelugs before the Court .fitr, and 
phexe they put on #þeir Robes, and put off their Robes > 
; Rot bere 3s anetber like 14 by tbe Common. Pleas, and 
&: :- called the fide bar, becauſe 3t is on one fide of the 
1677, 64A not 31 the face of it Vid. Title Fudgment- 
A Scpre. Facie. to-xevive a Judgment, ought not 
J bc granted, .5f .the. Record be not'in,the Court 
= Was he Scare F acigs was moved for. drius 24+ Cane 
br-For the Record zs tbe Warrant for the'Scire Facics, 
ad.if tbere be no. ſuch Judgment, there is no groue 
obt WORE AUK Bly: rs anfoct ou alt of 15 ; | 
the (= (A Scire F acias ought to be direted ingo, the Couny 
6 £Y, hexe the origangl Action was, braught, upoy 
. Fntich the Judgment tabe reviyed by the, Scire Far 
ig was obtained. Trix. 1650. B. $. 23 Care Be r- 
Far jt (ball he. intended that the pargy; againft whors 
he Judgment gras phtointed doth inbabit fill in.thas 
AuScire, Facias ed augicy dun ery = is, not well 
 vghc hofore the Record of che Judgment be cars 
hed.into.the Court, .tq.rcyerſe which She Writ of 
morvgs brought. . :21» Car. B«-r; Fer: there 3s wp 
reord int (Court #9 manage, the 'gramtang. of its before 
tir Record of the Fuagment 3s certifieds. \. 00 ., - 


ke other, there ought to be. ſeven days: diſtance be- 
* tween 


TY? WR > F 
| {Ione fuc out two:Writs of Scire: Farzgs qne aftey 45" 


* 
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eween the firſt and the ſecond Scire Facta, that i 
may plainly appear there were two diſtin Ng A 
Scire Facius taken forth. Mich. 21. Car... B. a 
#s meant upon one aud the ſame Tudgment,as the - 
br 
A Scire Fachas ought tobe: 5s ſhort as poſſible, 

cauſe it is the' nature of 'Writs to ſet forth Elin | 
very briefly, and a Writ is therefore called a Biick 
from the'Latin'word breve,” which fignities fliort ori 
compendious. | Mich. 21. Cars B-. r. Ard a Srl 
Facias zs ZH the nature of an original | Writ. \” . 


If a Scire Fatiis be bzought «ffaintt apt: Upon 
Kecogniſance ina Writ of Erroz genera) with 
out expreſſing the acion'o2 the condition of rhe 
Kecogniſayce, there the..Scixe Facias mult te real 
turnable'oh a' general returti vbicung; 'butit the 
action and the Condition bf* the Kecognitti 
be ſer fozth in tbe Scire Facias and appears '\}phe 
by Bil!,' thei, the Scirc Facigs muſt 'be returrablg 
at a day"cerrain in Court. 'Per Magiftruf Lie 
ſey, 6c al. _ P. 21 Car: : 2: Regis. 


Of lathhs elites it batt beet ale to 5 micke' _ 
$cire 'Factas with a Fieri Facins or Writ of 3 a 
tion compriſed in it, againſt, an Executor of A 
miriiſtrato ; ; and both maKE but one Writ,” witty 
as anQetitly a: Scire Fatiasr anda Fiert FacidtsW 
two diſt Writs or Proceſſes; and to be: dif 
y and {eyeratly executed.” Trin. 22: Cars B:'r:"Þ 

my als them diſtin Writs at this Hay if 
ple : Ihe making ont of  @ Scire Facias with Js 
Facias w#s deviſed for the feedier way to obtain 
emtion wponthe Judgments 
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A Scire Facias may be traverſed before Judgment 
ren UPON it, but after a Judgment there can be no 
werle, for then 1tis too late toplead to it; buta. 
nt of Error may be brought to reverle the ſudg- 
nt given upon the Scire Facius, it the Scare Fa-. 
was not good upon which it was grounded. Trin 
\ Care Be re 
When a Judgment for moneys is reverſed by 2 
it of Error in this Court, a Scire Factas ſhall. . 
le agataft the Plaincitt in the Judgement reverled, 
ſhew cauſe why: the Plaintiff in the Writ of 
or, whereby the Judgment was reverſed, fhould 
thave the moneys repaycd unto him, which were 
prered and levycd upon him, by virtue of the. 
ment reverſed. Mich. 224 Car. B.r. Aud to 
pScire Facias it ſeems be my come in and pleads 
\ whether this may not beget circuits of Ations: 
AWrit of Scire bacias is not an original Writ,” 
tis a Record at the time of the Caption, before 
kentred at Weſtminſter, and an Action may be 
whe where the Caption is» Paſc. 23+ Car- Be 
a a Scire Facias broiight upon a Judgment given 
i Common Pleas, it is neccfla ry to ihew before 
ut Judge the judgment was given, but it is not 
ſary to do. it in a Scire Facias upon a Judg- 
it given in this Court. 23. Car- B. r. Q- Rationem 
mentie. 
An o1d Judgment may be revived by a S:ire Fa a= 
Woranted upon a motion to the Court, but if a 
"We Facias be taken out to revive an old Judgment 
jout leave of the Conrt, the $:ire Facius 15 not 
, but 15 reverſable. Trin. 23- Car. B. rs Fof 
ls ; Scixe Faclas as the Proceſs of the Court, 
i bus 
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bt a. fition of the party in abuſe of the Conrt. 

' Tf onedo not proceed upon a Writ of Scire Faci 
within a year and a day after it was taken out, ha 
cannot after that time proceed upon that Writ, by 
muſt ſue out a new Scire Facias, for the old Writi 
diſcontinued. Hill. 1650. B. $. Becauſe there was 
proceedings upon it i reaſonable time. | 
If an Adminiſtrator obtains a Judgment for 

:bt due to the Inteſtate, and the AdminiſtratordotW' 
afterwards dye Inteitate, and letters of Adminiſtaf 
tion 15 granted to one de boxis on, &c. of him tha! 
dycd firſt Inteſtate z this Adminiſtrator cannot hav 
a Scire Facias to revive the Judgment obtained bi! 
the tirſt Adminiſtrator of the firlt Tateſtate, but bif- 
muſt bring a new Action to recover that Debt. Hills 
1650. B. S. For be is no ways party or privy to tHe: 
firſt Judgment, but a meer ſtranger to it- Kt 
vt) 

There muſt be feven days exctuſibe between Wt 
Teſt and return of each Scire Facias agoriift Bayer 
and not one ſour oz fibe days. Per Magiſtrum Lint C 
ſey, & al. P. 21 Car. 2. Regiss 7 
Alſo there muſt be f?ben days excluſfbe bet 
tbe teſt and return of everp Capias ad fatisfaciqſor 
dum, to Warrant a Scire Facias againſt Bayl, aj Tt 
that the Capias ought to be delivered to che SVenſs r 
four days befoze the return be out. P..21 Car. 2; 
Per, Magiſtrum Livelcy, 6 al. &c. at 


Statute. 
He that will take advantage of a Statute by pi 


10g it, mult ſhew in his pleading, that he 1s " | 
0 


fs 


the Aceompliſh '1 Attorney. 499 


nc Proviſo of that Statute; if the Statiite: which 
eats be a particular Statute, and. nota geueral 


ih acute. 2.1» Carc B. r..25- H. Toife 1+. For the "Frdges 


e bound-eX Ofticid to take notioeof all gantyml "Sta. 
wer which concern all the people-in general; butnorof 
inicn! a6 which do- only concern particdar Perſons of 
laces , (except: they be particularly pleaded; <_ ſes 
W before then. gy 
| The Statute of primo Face which conceris Attor- 
tys and Solliciters, dotty avot: extend ro! {pecial Yew 
iners of Attorneys and Solicirets.' Mich. 257 Tar 

r- For that State bs a * EMH State, ny ot z 
wicdlats! © 
Kan iſſnebe @oyned apo a Collateal pole} Arie 
pp in the pleading,anUno-phlace i3 alledged Wherice 

& vere MAY: come, this fault is helped after a Ver 
& by the" Statute of Ferfublr, (54 if the-ifſhe be 


pt joyned upon a Collateral matter, it is not helped 


1 the Statute, if :no place be atedged;for the Starute 


ett 


facic 
l, t 


=114 | 


Io 2s 


wit 


{0 


tended n6t fiich extraotdinary Hucs' Joyned upe 
Collateral points to' the Statute,” 
The Statute which! concerns the returning of Ju- 
is, doth' onely extend ro-Juries to be 'retarhed/ta 
ve in any of the Courts at Weſtminſter. Michs 270 
i. B. r. And mot to inferior Corte be 
The Statute of 23. H. $4. 5+ concernhig Sewers, 
made for the eaſe and benefit of the' people, to 
the Defendants who are proſectited upon that 
tute, and they may plead that Statute or. not 
dt at their election. Hill 22+ Care Bi'r. fre the 
ute. 
p* one acknowledge two Statutes: wpon his Landg 
eafter the other , and fatisfie the former Statate ,” 
doth not[yacate it, arid: the Conntce of the latter 
Iiz Statutg 
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Statutes takes out an extent: -upoit the Lands) : this 


Extent: may be-avaided; wtil the: former; Statutes if 
«xhided. by a, Scixe.\Facias... Hil .22« Car. B. r. Fo 


ehr2\ewiis: Nat. th-toke notice. of private:aFs. doye be 
"IKE: tbe\, Pertics, cap: # . dith Hot appear that th 
farmgen: Statute 'Th ſatisfied; but upon. the. pleading a 
grdaepon'vbe Scire Facias; 142 will Wert whetherit þ 


ON, Hye 


08 Datutc; whichiis made onely. in nf 0 


$x Gpzenon Laws: thatis;:chat doth:not cuact any 
ACYWY thingy bag dothwriclyhadt that which was pro 


Finkdtor bythe Common:Law: before the Act made 


though it did not ſo plainly appear, is nevertheleF 


AXanite;afhd- miybe pleadedias a Statute; althouy| 

4+6Det edn hath 3:paat! the Common Law all 

Faf 12g Chr ÞB: t Fatah enats nothing. contrary t 

She Compton Lam, ava) ther efort. ell frana wit 
Lortolle I) £ 1h 


bei ON E131 -LDJJENMI 1£T: 
3D ancient'Statutes WEIC madoupon.t the | Petitio 


'EvmmRonRs In Pdtament whato the: King 10 
pho ctition was. forth, ;that. which: they,dif'® 
arlng {the Ringirught be enactt, and. paſledndff 
ÞyL-Rills;prepared, 45 ow they doy: Puſett 23 


be RITA P, Th I &\ 3% © 


A Gratute acknomloanl _ des is. a a preſ veal 
duty, and ought; :tg be (atished before an Obligatio 


 Which)1s; ngt) ſo. :Mitb4 123+ Car Bs r-;For a: Dt 
das HPoH; 418 Obi wgatzon, 15 but a made: Fl Aion, i 


recoverable by\Lawgend it.a preſent dyty. due by Lol * 


ML 4; <1, Fe, nwpana Statute, Judgment er Reco 
znce is, upon which preſcat exccution is to be,tak 
- out, without further ſults 111. |! 

At was. held by ahisGourt G. Wor.. in n Sir imons Cu 
that: the .Scatuic of 21+. Marie, was repealed by | 


Ctatulf 


ars 1 
le da 
at. þ 
tes th 
ling 


F PRE 9 4 | | wy ©--9 | 
_th:(ArcompliſÞd:Attorney. $03 
thiol fute-of* 7. 'B/;z, But @nere,tor if was: doubted 
te by jy the Court, whether it be repealed n the whole, 
Fu If in part only. Mich. 23. Cate B. r. Compare the 
WhiaiHteſ  * B F-fr1 S 30 3433% 
"The Statute of 21. Fac. of ' Feof ailes, 'whichiis.tq 
P . Ip detects in Pleadings; doth” extend to-all mterior 
1 hurts, as wellas to the \uperiour Courts; for It 15A 
\ Wenchcial Law for the people, and ſhall:therefore: be 
pounded largely, and notwitha reſtriction. Pufce 
- ane Care Bir. As ſome other Starntes touching the/pro- 
oeedings in Law ares mf yd. 0m 352305 mer 
The miſrecital-of a Statute im pleading, na thing 
mich doth not 'concern the- ground of the Aion 
Which is brought upon..che: Statute, is helped” by the 
Wiatate of Feof.cales. Trine: 1650. B. So: vide auted 
t. Pleadings. #56. ver ni Dre) B 
Although a penal Stature ſhall not be extended to 
uity in the expoſition of it, yet 1t ſhall be fo ex: 
ounded, that the truc intent and meaning of 1t may 
xknown. Mich. 1650.. B.. $, For if the former 
diffÞ6#d be;the expoſition would be too large and arbitra> 
ind) 411d if the Latter ſhould not. be, the expoſition 
Caprid be tov narrow, and would extenuate the force of 
be Statute, and binder the true intent 4nd meaning 


leroy: 


1t10 DT 
De Satisfadtions 


w Satisfaction pleaded to an Obligation which ap- 
-ooj$415 to be of a thing which was pertormed betore 
tf date of the Obligation, is not good. Mich. 22+ 
IB. r. For the date of the Obligation which cre- 
Calfts the duty, frall wot be intended to be after the en- 
y fg and delivery of it» and ſo ſuch ſetisfaGion 
tatu I 1 3 | can 
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eat no ways anfwer the duty ered by the Oblign 


\ Moniys that are tobe paid by an Executor, by 
vertue of a Decree in Chancery, are not tobe ſatis 
fied by:theExecutor before a Debt due upon an'Ob- 
ligation made by the. Teftator, and grown due after 
the death .of the Teftztox,:: By Rolle Chicf Juſiice, 
Frin. 23- Car. B. r. For a Debt due by Law, is tobe 
preferred before a Debt created by a Decree in Equity. 
- | Whether a Legaoy given by the Teſtatar, or a Co! 
venant entred into by him#n his life time, and bro«|ſ 
ken in the time of the: Executor, ſhall be firſt (atis-þ 

hed: Trin. 23. Care Br. Q- In Eeles and Lam 
berts: Caſe, after many. arguments Pro and Con, and 
beld mafchievous to-be determined either ways. 
' A Guardian may acknowledge Satisfaction uponſ 
Record, for the Infant unto whom he is Guardian 
for a Debt, which as Guardian he hath recovered fodÞ 
the Infant. Trin. 23. Car. B.r. For it 3s reaſon that 
he #hat hath power given him to recover a Debt ſa" 
the Infant, ſhould have alſo power to diſcharge the par 
zy of whom it 7s recovered, when he hath receie1 
of him. © Baits, bo! | OR. 
- Theancient courſe of this Court was, that if 
Defendant will make Satisfaction for that whid 
he is ſued for, to the intent that the Court may cauk 
the Plaintiff to ceaſe his proſecution, and may recein 
the Satisfaction offered, that the Defendant ſhould 
come into Court before he pleads, and tender prefenſſ'm 
Satisfaction, or cl{e the Court would not receive 
this tender, nor ordevany thing in its M51. 16504 T 
But now if the Defendant do offer this ſatisf ation offs 
te? he bath pleaded, the Comrt will. not witerly rejed i 2 ( 
but-roil pou the prayerof ihe party; refer the matter" 


| 
L 
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TT Secondary to end the matter, the Defendant mak” 
tl fill Satisfattion for the principal matter, and for 
by 414 4amages ſuffered and expended by the Plain» 
atge 7 1 the ſuit. 


tex - Sheriff and Under-Sheriff, 


In ſome caſes the Court will order the Sheriff to 
1, Mend the Secondary of the Office, with his Book 
| Free-holders of the County where the Land in 
bro.ſſſtion doth lye, that an indifferent Jury may be re- 
aticmed for a tryal at the Bar. Mich, 22. Car. B. r. 
amMWat is in ſuch caſes where the Court conceives the 
anfWriff w1ll not return an indifferent Jury. | 
A Sheriff is not bound to return a Writ dirc&ed 
1on ito him, except the party whom the Writ doth 
lian ſpocern, do tender him his Fees for the executing of 
4 fo$; that is in ſuch caſes where he is allowed Fecs. 
that6ch: 22- Car. B. 7. Q+ de cco. For the very 
t fads of the Writs ao exjoyn the Sheriff to make a re- 
m1 of them, Mich. 22. Car. B. r. So that it ſeems be 
ved iff to return them, whether the parties concerned do call 
J' him or 20t 3 and if be be not paid his Fees, where be 
hep -llowed to take them, he may recover them by ant 
phi (hon. | RE | 
J A Sheriff out of his Office caunot he fined by the 
cein&.ourt, becauſe he cealeth to be an Officer of the 
oulÞPourt 3 but a Tipſtatfmay bc ſent for him, to bring 
eſenÞum in to anſwer a miſdemeanor committed by him 
ceinÞtien he was in his Office. 22. Car. B. rs 
>BY The old Sheriff of a County, is Sheriff until the 
4 ev Sheritt be ſworn, although he be choſen. Hill. 
ed iþ2+ Cars Be r. For the taking of bis oath doth compleat 
4m 2 þzs Office, and before be is ſo compleated, the 
k 114 ed 
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old Sheriff is in Office 3 for there muſt not be a vacancy, 
left there be a failure of juſtice for want of a Shes 
riff. 

, Under-Sheriff ought always to have his De. 
puty to be attendant jn Court, to receive and execute 
thcir commands, and to give account to the Coureſſh 
of bufinefſcs which may tall out concerning the She- fn 
riff and his Othce. Hill. 22. Car. B. r- þ. 

Both the Sheriffs of the City of Londen, arcinſiſ 
Law but one Sheriff, and one of them is not onely 
Sherift of Middleſex, and the other Sheriff of Loy: 
1, or one the Kings Sheriff, and the other the City 
Sheritt, as it 1s commonly ſaid. I 1+ Feb. Hill. 16560. 
B. > It 

Every Sheriff ought to anſwer for the miſde-W; 
mcanors of his Bailiffs. Triz- 1651+ B-. $- For theyWw 


are his ſervants, and ought to be under his Goverument 
and he uſually takes ſecurity for their faithful and jun 


performance of their duties in their places. 7e 
| thi 
Sg geſtion or Surmife. 403 


A Suggeſtion made to the Court, that the thing fo 
which it is libelled in theAdmiralty againlt the party 
was done iafr.z Corprs comitatus, whereas jn trut 
It was done beyond the Scas, is notwithitanding Ytut 
good Sugveſtion, for the Court to grant a. proh: bit pr; 
on unto the Admiralty upon ; forit is but to try thYEx 
Juriſdiction of the Admiralty, and not the merits ove: 
the cauſe 3 and the Court cannot then tc!l whethaJW 
It be true ornot, but will ſappoſe it to be trac; ano 
If it be fal ſe, the Plaintiit in the Admiralty may jojt ger 
1fſue upon it, and try it at thc Law, anc it the Veiſ}the 
ict pats tor him, he {hall bear his cotts,aud the Cour by 
wil 


the Accompliſh'd Attorney, cog: 
jill grant a conſultation that he may proceed inthe 
dmiralty. Mich. 22. Cay. B-r. Q- As to the Caſes. 
Matters of Record ought not to be ſtayed upon the 
are Suggeſtion or Surmilſe of the party 3 but there 
ught to bean Affidavit made of the matter Sug- 
reſted, to induce the Court to ground a Rule for ſtay- 
ng the proceedings upon the Record. Mich. 1650. 
Jr. Forthe Law favours not the ſtopping of the pro- 
re inflcedings 14 Law, except there be very good eauſe for it. 
nely | 
Lot: Surrender. 
City 
650 1f Leſſee for Life, do accept of a Leaſc for years, 
tisa Surrender in Law of his Leaſe for life. By 
Rolle. « Pafe. 24+ Car. B. re For if it ſhould be other- 
wiſe, the Leaſe for years would be made in vain and ts 
purpoſe, for both the Leaſes caunot ſtand together, 
mdwhere doubtful things may have an operation by « 
raſonable conflrudtion in Law, the Law will ſupport 
them, rather then to conſtrue them to be null and to 
toxe eff cc. 


ney, 


hea 


Dea 
Cute 
Ourt 


he- 


[dee 
the 
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4 Jul 


g fo Superſedeas. 


art | 
ri Ifa Writ of Errorin ſome caſes provided by Sta- 
10g Ytates be brought, there ought not to be a Superſedeas 
tbitgranted to him that brings the Writ of Error, to fiay 
ry thYExecution upon the Judgment which 15 to be re- 
1ts oF verſed by the Writ of Error, until he that brings the 
ctheJWrit of Error have put in {ccurity by Recognizance 
; anto proſecute with ettect, and to pay coſts and dama- 
Joi oes, it the Plaintiff in the Error be Non-ſate, or 
: Velthe Judgment be not reverſed by the Writ of Error, 
Comfbut athrmed. Tri 24-Car. Be re See the Statute. 
Wil It 


go6. The Praflical Regiſter ; Or, 
It is very hard to compel the party that brings 
Writ of Error, to take out a Superſedeas, into all the 
Counties where he hath Lands or goods lyable to the 
Execution upon the Judgment, tor the reverling 
whereof, the Writ of Error was brought. Mich. 
1650» B. $&. By Rolle Chief Tuſtice. let it IF a fare ( 
way for bim that doth bring the Writ of Error to dv it, 
#0 avoid a greater trouble and charge, which may other«, 
wiſe befall: him by executing the Judgment, if be have fi 
a violent aud malicious adverſary, then by takzng out of 
the ſeveral Writs of Superſedeas. 

After a Writ of. Error is brought and allowed by 
the Court where the Judgment was given, for the 
reverſal whereof, the Writ of Error is brought, the 
hands of the Court are fore-cloſed, that is, ſtopped 
from proceeding upon the Judgment any further, ſh 
and there needeth no Supexledeas to be dircd&ed unto 
them, nor 1s it neceſſary to mark the Roll. Mah. 
1649+ B. $. Foy every one ought to takg notice of ſuch 
general Writs as may any ways concern them, butit 1 | 
more ſecure to mark,the Roll, to avoid further trouble: 

It a Writ of Error be brought to reverſe a Judge- 
ment given upon a nib dicit, the bringing of this 
Writ of Error, is a Superſedeas to ſtay Execution lhay 
upon the Judgment,notwithftanding the late dtatute 
that enacts that a Writ of Error ſhall be no Super: ſep 
ſedeas to fiay Execution upon a Judgment. Paſe.ſſþe | 
1651. B.S. 13 Maii. For that Statute only extends Fietl 
to Judgments given _ a Verdif, and not to Jugs 
ments given upox a nihil dicit, or pox a non ſum ing 
formatus, or pox a demurrer z for the Court will e« 
pound that Statute largely, becauſe it is not thought fa 
beneficial as it was intended by the makers thereof+ 


par 
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Saurpr Fl ſal. 


ng | The Court is always very cautious that no pers 
ch. in, that hath any cauſe depending before them, be 
are Fupriſed, elpecially in ſuch matters as axe final and 
2, Wh:nal to the party that 1s ſurpriſed. Mich. 16 4.9. BS. 
ere Bicauſe by Surpriſals, the parties Surpriſed, are de- 
ave Bhived of making their full defence, and thereby beget 
t of Wamorr aud give no ſatisfaGiion, but cauſe more ſuits 
trouble to the parties 


the Secondary- 


ped Y Where the Secondary fhall return a Jury and 
xr, Fybcre not, Vid. Fury. 161» $7 


ich. Settlements. 


t1 IFone hath hired a dwelling houſe in one Pariſh 
ee Bf 101. per Annum Rent, and be ſettled in that houſe 
gc Fhuta ſmall time 3 yet this is ſuch a ſettlement in the 
this Pariſh where the houſe is;that the Juſtices of the Peace 
101 Fave no power to-make an order to remove the party 
Lute Fictled,out of the Pariſh wherein he was ſo tetled 3 ex- 
Pere Fcept the party fo ſetled be lame or blind, or likely to 
fe & tuddenly chargable to the Pariſh where he was {o 
end ited. Mich. 1650. B. $. 11 Nov. See the Statute 
vg: 13 Elize ' © TO GY _— 
Fi: as 


1ryat 
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Tryal and Proceedings t0 its 


Ote, it 15not the courſe' of this Court to' have 
| Tryals at the Bar upon Saturdays , becauſe 
thoſe days are appointcd for matters in Law yetin 
the Cale of Dikes againſt the Lady Lake, a Tryal was 
permitted to be itpon a Satardayz becaule the Jury 
were Adjourned to that day by the Court, and the 
Court was alſo informed that the Tryal would notM; 
be long, and ſo would little -hinder the bulineſs of the, 
day. 
No Tryal ought to be had at the Bar, the fame 
Term that the Deftcndants Plea is put in, but the 
Term following, by the ordinary Rules of theiCourt. 
Hill. 21. Gar. B.r. Bat it may be by ſpecial rules 
Court, or in Cauſes depending on the Crown ſide, where-Mq 
71 the King is a party- T1 

Inan appeal of Mayhem, the Court may judge off] 
the Mayhem by inſpection of the party, or put it 
upon the Tryal of a Jury. $ H. 6. 15: 20Y | 

This Court will grant a Hubess Corpus to Tryaly 
Felon at the Bar, although the Felony was not com-F|., 
mitted in the County of Middleſex, if there be nota 
a Gaol Delivery in the uſual manner in the County of 
where the Felony was committed. Hz1/. 21+ Car. B-r.h 
This is done for the expedition of Fuſtice in puniſhingWit | 
of Offendors. - 
A Tryal in that Court where the iſſue Tryed wastha 
not joyned, is not a good Tryal. Hzll.21-Car-B.r- Forfiſcee 
there was nothing, before them to Try, and ſo it wai Yap 
Coram non Judice. | Loi 

Where the Plaintiff will not Try his cauſe in ſuchſſhy, 
dac time 2s he ought to do, by the Rules oi the _ dif 

tne 


the Accompliſh'd Attorney. gog 
th Defendant may upon warning' given thereof to 
ke. Plaintiff proceed to the Tryal of it himſelf by 
Yoviſo.. El. 21. Car-'B-r. That he may free bimſelf 
um the Adton that is brought againſt him ; this 14 
illed a Tryal by Fxeves and is given by the Statute. 
the.Stat-.. 
- Juſtices of Peace may by their Commiſſion Try a 
murder, at the quarter Sclſions, committed in the 
lomty where they are Juſtices. Paſc.22-Bar-B-r- But 
.dp # Agt.often dy it, but leave ſuch matters to be Trys 
d bythe Juſtice of the Gaol De elivery at the Aſſives, 
_ 7: deyws may. he more ſolemi''i the eye of the 
ws (0.08 
the. K any of heDeſendanc Witneſſes. to be uſed at 
urt-YTryal, do hveaboye forty miles diſtant from Lox« 
le of ln 5. the Plajatiti.by the, Rules of the, Court ought. 
ere-Mito BY XIA | Diendany, fqurteen days notice cf _ 


Ave 
zbſe 
tn 
Was 
Jury 
the 
not 
the 


aun 2 af 4 » 


not 4 and the. Jay ene, Lo — __ and _ —_ 
myNotthe Jurors names is delivercd;to the Secondary, he 
br. bids the crycr call the Dctendant, which he doth, and 
bingit bis Councel lay they-appcar, then the Secondary 

bids both partics in French, gardes voſtre challenges, 
Was that, 1 1s, take hced to your challenges, and then pros» 
Forfceeds to {weartheJurorsbut if the defendant dorh-not 
wi/Yappear after thrice calling by the Cryer, the Plaintitts 

Louncel do pray the Court the Verdict may be taken 
uct by default. Trin-34+ Car. B. Fe It is called a Ver- 


uſt dt by defunlt, becauſe if it paſs againſt the Dſo__ 
WW nure 
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where the Defendant had right, and might hav 464 
fended bimfelf'; it is not the fault of the Court; or Jaity, 
but his owitthat would not xppexr antl defend his canſe, 
but ſuffers the Verdi to be taken againit bin fot lack 
of appearance, whereby he is coxctided gnittye + + 
Wherea Tryal is had by Proviſo , the*Phintif 
- may be called before the Jury is ſworn, *if the-Defen- 
dant do require it. Triz:' 22, Car, B. vr. For the 
Plaintiff is as it were in the place of the Diftitant, 
becauſe the cauſe 'is brought to a *Tiyal by the Defohd 
The Court will not granta Tiy2bat the barexcept 
there be oath made, that the matter to' be Tiyed's 
very difficult, or of great value! Mi:h.' 22." Cir. B. ry 
In which caſes it is fit the Thy I(Would'be 'at the Bir; Wu 
where Tryals are more ſolemn, ayd' where nbre thin My 
may be ſpent in the Tryal thee be 'ﬆ the Aﬀizeri 
bnt otherwiſe this Curt is not to' be troubled with 
Trysl of Catſes, becauſe the Cort is thereby þ 344d 
intheir Proceedings in! matters of L mw, whieh ve theRihe 
proper buſineſſes of the Conrt; and tot mutters of fat." Ys. 
After a Tryal hath been in a cauſe, the" Cot 
ought not tfo-order that there ſhzll be 2 new Tiyal ow; 
it, except it doth appear that there'was a' ſaurprifaim; 
the Tryal had, or ſoine fraudulent miſcarrizge it; 
for if they” might in any caſe -they pleaſe; order ihe; 
new Tryal, this would be fot the' Court to have ater 
Arbitrary power, which the Law willnot permitejy 
Mich. 22. Car. B.r. For this would weaken the Co 
mon Laws ty the prejudice of the peoples 194 
Where warning is given of a 'Tryal to the AttorJthe 
ney in the cauſe, and the Attorney cannot grve 104juy, 
tice of this warning timely enough for his Clyenttofguy 
prepare.tor the Tryal, the Court will not force ti 
Atto! 


1 


the Accompliſh'd Attorney, +$1t 
Attorney to go to a Tryal, but wil Igive longer times 
Mich 22+ Care B. r« Becauſe the Conrt will not ſurs 
iſe aty perſon, and ſuch Tryals very ſeldom do deter= 
wne the buſineſs, but beget more trouble and charges 
» botb parties > and it may be it was neither the At- 
mrnies nor his Clyemts fault be had not mare timely 
* W1H2Ce. 
B Where there ought to have been a place alledged 
whence the venue ſhonld come, and there is no place 
edged, but an iflue is joyned, and the wenire is 
Wi corpore comitatus, and a Tryal is thereupon had, 
ept Wihis is good Tryal, and there ought not to bea re- 
0's Wpleader. Mich. 22. Car. B.r. For here is a good 
T5 Heading and a good iſſue joined and well Tryed by a 
21; fury, and a repleader is to be only where the Pleading 
ine Mic vicious, and hath not brought the iſſue in queſtion, 
et; Ewhich was to have been Tryed. 
ib. If che Court do believe that the Jury have given 
el their Verdict againſt the evidence given unto them, 
the they may order a new Tryal to be in the caſe. Mich. 
12. Car. B. r. Q- Tamen, For the Fury are upon their 
0aths, and it may be they know ſomething of their 
wn byowledge more then the evidence which move 
them to give their Verdi ſo, and the party agaiaft 
whom the Verdid 3s given, is not without remedy, far 
hemay bring bis Attaint againſt the Jury if be pleaſe'3 
: MY et new Tryals have ſometimes de-tacto been awarded 
in ſuch caſes. 
' There may be a good Tryal ina cauſe, although 
the Defendants Plea be ill. Hz1l. 22. Car. B- r- For 
OMIthe Tryal depends not upon the Plea, but upon the iſſue 
noYJjoyed > and if there be a good ine joyned, the, Tryal 3s 
tf god, whatever the Plea bes | 


Where 
(01 


"19 * 


-not be. Trycd at the Bar any other day' of that Term, 
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Where the Plaintiff will not try tis cauſe after iſſh8 
15 Joyned, (the Defendant may try it afterwards when 
he pleaſeth. Hill. 22: Car B« r- | That be may free 
bimſelf from the ſute- Vide anteas. | By 
- When the : D-tendants Attorney hath told the 
Plaintiffs Attorney whatPlea he will plead,the Plain-. 
tiffs Attorney may give him warning for a Tryal,:al- i 
though the iſſue be not made np in the cauſe. Hzll.22, 
Car. B. r.. For after Plea pleaded, it 15:1 the Plaintifſy 
eboice whether be-will reply or no, for if be will not te- 
ply,be may make up the iſſue. when he pleaſeth, and pri» 
ceed to a Tryal.' FI 

If a Cauſe to..be Tryed, be not entred into the 
Judges Book, betere! whom it is: to be Tryed: four 
days before the Cauſc is to. be Tryed, the Plaintift may 
enter a ze recipzatir in the Judges Book 3 that it may 
not be entred after that to be Trycd at that time it 
the Dcfendant-pleaſe. Hill. 22-' Car. B. r. Forithe 
Canſe ought tobe entred 11 (due time, that the Defects 
aAznt may prepare forthe Tryal 5 and he cannot well till 
'#t: he. entred whether. the. Plaintiff . will proceed .-or 
vow: 7 alien) IR | x 8 
+, :It.upon a. Tryal to. be had at the.Bar, the Jury be 
-not-ready at the day to try the Caule, the Cauſe cany i 


without the conſent of both partics and a ſpecial xule 
.of Court. Paſc.23-. Car. B. re For it would be too lon 
and too chargable it may be, to keep the Witneſſes 
Town to another day; and if they ſhould go out of P,. 
Town, it might be too ſhort a time, and too much trot 
ble to bring them up again the ſame Terms. y £ 

The agitation of a Cauſe in one Court, is no cauſe Þ'® 
o put off the Tryal of the ſame Caule depending 1nF* 
nother Court. Piſce 23» Care Be rs» For the pro 
2 ece dns 
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dings of one Conrt of Law, ought not to claſh with 
| proceedings of another Court 3 but it 7s not ſy bes 
yt the Courts of Law and the Chancery, as it is & 
urt of equity. > et 
_ The King may try his own cauſe in what Court he 
” Waſeth. Poſe. 23- Car. B.r. Thais 3s by his preroga- 
3 for all Courts of Fuſtice are his Courts, and it is 
reaſonable he ſhould be ftreightned in his choice 


FA bere he will proceed, but have liberty to ſue where 
rfl 5p | 
" MW Alocal matter generally, 1s not to be tryed in 2 fo- 


in County, but in the County whete the Cauſe of 
tion ariſeth. Paſc. 23+ Care B. vr. For there may 
t beft knowledge of the matter be had, ani it is alſo 
the greater eaſe of the people, and leſs charge 3 yet 
netimes and upon ſpecial reaſon it is othorways. 
[If one be committed to the Gaol tor one Felony, 
the Juſtices may try him for another Felony, tor 
ich he was not committed. Trin- 23» Care B- r. By 
4711 Ween Juſtice. Vide antea Tit. Felony. | 
A Decree in Chancery ſhall be tryed by a Jury and 
tby ic ſelf, for it is nota Record, but it isa De+ 
e recorded. Mich. 23. Cars Br. And there is 
ference betwixt a Record and a thing Recorded) for a 
cord is & Judgment on. other a(t done in a Court of 
ord, and Recorded there.but the Chancery as it is a 
wrt of equity, 1s tot a Contt of Record, but an arois 
ry Corert, although it be a Comrt of Record as touches 
pthings agitated in the Pettibag-Offices 
Although the Plaintiff after iſſue joyned, and at 
Aſſizes where he was to try his Caute, doenter a 
raxit, yet he may try the cauſe at the next Afſizes 
ter if he pleaſe, for the retraxis doth only 1ms 
rt; that he interids to forbear to try his Cauſe, hac 
©: "Wk VICE 
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vice. only andif- hedo not Try.it at the next Af 
{17es after, then the Defendant "may, if he will, t 
it by Proviſo and if the Defendant do not thent 
ithy Provifo, the Plaintitt may then give new nc 
tice of a Tryal to the Defendant, and Try it atth 
next Aflizes tollowing. Mich. 23. Care Bars * 
+ — One that is not ſerved with proceſs to give nh 
T-/imony at a Tryal, may not be examined upon 
4 wire dre concerning any matter which concerns t 
4iyale Mich. 23. Care B. r. For that 1s in a manu 
; to examine him as a Witneſs in the Cauſe, which ougl 

#3t t1 be, becauſe he appears not as a Witneſs. 

A Tryal at the Bar ought not to be had for hoy 
lying within the City of Loudon. Mich. 23. Carl. 
For by their cuſtoms they may bold Plea concerningt 
Title of Free-holds within the City. 

If the Plaintiff give notice to the Defendant th 
hewill Try his Cauſe that Term, although it be n( 
Trycd at the day appointed, yet he 1s not bound 
-£1Vve new notice of a Tryal, it he Try it any tin 

Within that Term, for one notice is ſathicient forti 

- whole Term, and if he Try it any day that Ter 
15 well enough. Hill. 23. Car. B. r. 8 

According to the old uſe of practice in this Conlf 

' there ought to be but ten Tryals at the Bar in Ef; 

_ Term. Paſc. 24+ Car. B. r. Becauſe Tryals at 
Bar are a great hindrance to other buſineſſes which 
more proper for the Court, yet now they are encredFid, 

. many times to double the number for Tryals at ſs - 

_ Bar are now more defired then antiently they were) Iya 

- though they be more chargable, yet are they more $7. 
Jern and give better ſatisfaction to all parties, i fs 

1c likely to be final then Tryals bad at the Aſi*;; 

_ #fihcre be warning given tora Tryal, and no}: 
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| appear at the day, there ought to bea new notice 
wen if the party will Try his Cauſe at another day. 
bſe. 24-CarB. r. For elſe the Defendant cannot kjow 
men the Plaintiff will Try his Canſe, or whether be 
ill Try it or #0. © 

The conſent of the owner of the Land, to make 
ne Ejedtor to Fry the Title of the Land.is good if it. 
not a plot betwixt him and the Ejector to oft the 
dee of the Land of his poſſeſſion. Mich« 24+ Care 
Ln. For there can be to other inconveniency init. 
A Tryal at the Bar may not be had by the conſent 
{the parties without leave of the Court. Mzche24. 
r. B. r. For the Court is not bound Ex Officio to 
Want 2 Tryal at the Bar, but it is intheir diſcretion to 
pant it,or 120t to grant it > and the parties may not pre> 
me to impoſe things upon the Court which they may do, 
hot do at their pheaſhres- 
In a Tryal for ſubtracting of Tithesin an Aion 
| Wrounded upon the Statute of 2 Ed. 6. tae Plaintiff 
firſt to begin with the proof of the value of 
lic Tithes, - before he proceeds to ſhew his Title to 
cMBem. Mich. 24-Car« Be re For he muſt firſt prove there 
\ Sire Tithes, and'of ſuch a value taken away, which is 
"Se very ground of the Afar, before he can make any 
1 £9 Ptle to them 3 for ij there' were no Subtrattion;there 
a" "Po cauſe of Afton. | 
1 F It isa miſ-tryal for a thing to be Trycd before MN: 
*MFdge, whotiath Intereſt inthEthing in queſtion, and 
7 Tic requeſtior conſent of 'the parties concerned inthe. 
Fryal will nothelp it: Michi%4.Car. B. r. For ſuch 
, Ty ur, cannot-be ſuppoſed to be indifferent, for noxe- 
0 'be "Fudge it his own. eauſe, or in any cauſe 

95 0 vir own intereſt is atly ways concerneds 
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A miſ-tryal is helped by the Statute of Feofailsh 
not a void Tryal, to wit, where there 13 no ifſue joynf 
£d to be Tryed ; but in ſuch caſes there muſt be a re 
pleader, that the matter in queſtion may be putigif 
iſſue to be Tryed. Mich. 24+ Care B.r. _ 
The day for a Tryal at the Bar ought to be entredf* 
into the Clerks book in the Office, viz. the Clerk off 
the Papers. Mich. 1649. B.S. And before it be (' 
entred, there ought not to be notice given of the Try 
for the day cannot be preciſely known. | 
"One that isa priviledged perlon 1n this Courdf* 
ought not by reaſon of his priviledge only to have 
Tryat at the Bar granted unto him, where the Tit 
of Land is in queition, but there muſt be difficulty if 
.the matter to be tryed, or elſc it mult be of great va 
Ine. Hill. 164.9. B. S. 4 Feb. 
A Tryal at the Bar ought not to be granted beforff® 
the Defendant hath pleaded.and iflue be joyned. Hill" 
' 1649+ B.S. 11 Feb. 12Feb. 1656. For before tha, © 
the cauſe is not ready for a Tryal, nor doth it f 
pear whether the parties intend to proceed to aTry x 
.or Hote | | 
- Of latter times there hath been. Twenty Tryaff” 
granted to be at the Bar in Eſter Term, but not ' 
bove. Paſc. 1650+ Be S. 1 Maii. But anciently not 
bove half the number. Vide antea. % 
: Although the Defendant do go to a Tryal withogl. 
ſufficient notice given unto him of the Tryal, an. 
there be a Tryal accordingly, this Tryal is not bing,” F 
ing unto the Defendant, but he may (if he pleal J 
.have a new Tryal granted for want. of due notic 
' Paſc. 1650- B. $.'19 4p» Forthe Rules of the Col 
are not jo be broken. by the conſent of the parties 4 ”_— 
zt may ve if be had had due notice, be might n 
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en able to make a better defence, though he ventured 
yg6to 4 Tryal with ſuch proof as be then had.. 

By the ancient praQtice of the Court, all the Try- 

at the Bar which are had in Eſter Term,cught to 

Trycd a fortnight before the end of the Term. 

yſe. 1650» B. S. 1 Maii. And the remainder of the 

erm was to be ſpent in matters of Law, and in other 

--4j more proper for the Court then the Tryal of 
ſes 

In ancient times there were wont to be Tryals in 

Wirliarnent by Juries, but of latter times no ſuch 

[ryals have been. Paſe. 16 50. B. S. 24 Maii. This 

. \8pur when Parliaments were more frequently called, 

Bod ſate longer then of latter times they bave uſually 


DK The proſecutor in an information brought in this 
urt, ought to bring the cauſe to a Tryal at his own 
.MWaſts, but in an Endi&tment which is ſolely at the 
e of the King, he that is Endicted mult bring the 
W{uſc to a Tryal at his own charges. Paſe. 1650. 
S. 24 Mait. An information is preferred as well 
the benefit of the informer as the King, and theres 
fre zt. 2s reaſon be ſhould bring it to Tryal at his own 
Forges, but an Endiftment is not ſo. 

It at a Tryal the Court do ſee that one of the par- 
es 15 ſurpriſed, but not by any fault or laches of his 
wn, but by ſome other caſualty, they may in their 

_ ,ſſcretion put off the Tryal to another time, until 
ki We party ſurpriſed may be better provided for his 
ryal. Trine I650. 3 Full. B.S, For this is not 
- Þdelay juſtice, but to give time that clearer juſtice may 
"I 4one, and that ſuits may inmore probability be put 

.  Þaconclufion, which upon Surpriſal is ſeldom ſens 
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In'criminal Cauſes, *Fryals may be at the Bar ig 
Hillary Term, and in Trixzty Term, but nof in oths 
taulſcs. * Mich. 1650. B. $. ' But only in Michaelma 
and Eaſter Term. This was the old-comrſe, but of la;@ 
'3n ſome ſpecial caſes, Tryals have been granted to beg 
the Bar in Hillary Term, aud Trinity'Term; to. pref 
vent ſome great incoyveniencies which would atherwiſ. 
have hapned by deferring of ſuch Tryalss....  * 
The Court of Chaxcery will not ſtay a Tryala 
Law by an injundion, . when the parties are ready 
for -< Tryal, and have expended their cofts tor thi 
Tryal 3- but after the Tryal they - will grant an injunWit 
ajon to Ray Judgment;if there be equity. in the caule 
Paſte 16525B. $ ** Ee ren F 
* Ttis not uſual to have any Tryals at the Bar butigÞ 
'Michaelmas Term, and'iin Eafter Term.. except it b@ſi 
on the Criminal fide, yet in extraordinary Cates Wa 
Hhath'been granted: '- For' example, in a Caſe of thgg.-: 
Lady Fane Chandois in a: Treſpaſs and : EzectmentWuc 
-whena Tryat 'upon” motiori was granted in Trinit but 
Ferm, 1656. upon debate,- wherein -JVoodward alon 
ancient Clerk of the Court affirmed, that.he rememyſ# 
bred two Tryals in a Trinity Term. ©. Nota. 
By Glyn Chief Fuſtice. Trin. 1656+ If «a Cauſe bot 
"removed out of an inferiowr Court into this Court, 
onght to be Tryed the ſame Term it is removed, tha | 3 
the party may not be delayed, for the Law doth not of 
prove of Dilatory proceedingh. ' ' © ST 
: By Glyn Chief Fuſtice. Mich. 1658. 4 Fury ime 
pamnteFd to try an iſſue-in one County, may try a thil the 
that is incident to the' Tryal of that iſſne, though it tm 
#1 anwtoer County > as if ay Aftion of Debt be brouy ſpea 
ugnirſt'an Heir, . ang be fleads ricns per decent, af - 
if#e is joyned upon it, the Fury may enquire of. aſſt Bri 
#2 any County of Exigland. - ot ; 


il 
, 
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ar it $yGlyn Chief” Juſtice. Mich. 1658. Irthe Caſe of 
otheitcman and others againſt Sir Job Harvey. If a T ry- 
ImaW#t the, Bar be :direfed out of the Chancery, and at © 
F Ja Wt day the parties will not agree to have the Tryal go © 
beg this Conrt will not compel them to it, for this Court 
. prefſÞuet, Bound to enforce Orders made in Chancery. 
ri If the Plaintift,in an Action of Treſpals and Eje&- 
- Went, do bring his cauſe to be Trycd at the Bar, he 
jal aFfnnot compel the Defendant to confels the Leale, 
cadyMatry, and Outer 3 for the Tryal at. the Bar was not” 
r th@ranted in favour of the Defendant, but of the Plain- 
jun; but if the Defendant bring the cauſe to be Try- 
auld at the Bar, there he mult confcts the Leaſe, Entry, 
ud Ouſter,becauſe the Tryal was granted to be at the 
ut ifÞfer in his favour. © Paſe. 1652. B. 8. And therefore 
it bf ſpa/1 20t be in his power to hinder - the Tryal for 
fes (rant of ſuch confeſſione » 
f th. If.a Cauſc be appointed to be Tryed in one Term, 
nentind the Plainritf doth not then proceed in his Tryal, 
initfiut reſts for a year or more after, if he will after {q 
4 ang time Try the Cauſe, he muſt give the Defendant 
nemſ{ whole Terms notice before his Tryal. Paſe. 16524 
p.S.. Becauſe by this lang delay the Defendant might 
yſe bfyot think, he would ever try it, and ſo cannot in a ſhort 
't, 7 time provide to make his defence. | 
tha It a Tryal be had the latt day of a Term,Judgment 
it apannot be entred upon that Verdict until the next 
- \FTerm after; for Judgments mult be giyen in the 
; inf Term. By Rolle Chicf Juſtioe. 1652. Bb. S. Nor tl 
thillfthe four firſt days within the Term be paſſed, for ſo lorg 
it (time hath the Defendant by the Rules of the Court to 
oughſeak,in Arreſt of Judgment. 
off 1t was ſaid by Rolle Chiet Juſtice, that the City of 
ſe Briſtol will not bring a matter to be trycd here at the 
KK 4 Bar, 
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Bar, no more then the City of Londen will. 1654, 4 
B.S. Becauſe it ſeems they bave the like Priviledge 
#0 Try the Title of Free-holds within the City,as Lots 
don bath. __ AY 
Tfat a Tryal at the Bar, ina Treſpaſs and Eje& 
ment, the Plaintiff and the Defendant do conſent,that 
the Jury ſhall have a vjew of the Lands in queftion, Wt 
there can no Tryal proceed in the Cauſe that Term, 
By Rolle Chief Juſtice. 1654+ B. S. In reſped of the 
view to be made, and the ſcantneſs of time afterwards 
for the Tryal- | = (| 
- > It is not uſpal to grant a Tryal at the Bar theſameF 
+2 >Tcrm it is moved tor, but the next Term after, 
1654+ B. S. Tet ſometimes upon ſpecial reaſons it iz 
done. 2 | 
- By Glyn Chief Fuſtice. Upon a motion for a new 
Tryal, between Williams aud Parrett. Paſc. I 656+ 
B. The Plaintiff is not bound to attend upon the 
Defendant at bis Tryal, but may Try his Cauſe wh | 
be will, if be have gipen due notice of the Tryal. 
By Glyn Chief Fuſtice. Upon a motion for a newÞÞ4 
Tryal., between ASkue and Landy. Pafe. 1656+ B $ 
Although due notice ought to be given of a Tryal, befurt 
the Tryal, yet if there be ſy many Caufes to be Try by 
01 the day appointed, that that Canfe cannot be Tryeh A 
yet the Plaintiff needs not give new notice, bnt the De 
fendant muit attend HI it can be Tryed 3 but if a2; 


aotice be not given, the Court will grant a new Tryilf 


#04 motion and proof thereof made. on 
A voluntary Afhdavit made before a Maſter of tot 
Chancery,is not to be given in evidence at a TryalaJP! 
the Ear. Paſee 1655: For a Maſter of the ChancanP: 
bath not Anthority to Adminiſter ſuch an Oath, and \ 
therefore if the party did ſwear falſly, it is not perjnng 
SO 


p04 be be endified for it, becauſe it is Coram non ? 


J dice > andtherefore ſuch Oatbs are of little eredit to. 
ol Wigiver 72 evidence. - | 


It a Tryal be had, and a Verdict thereupon given,: 
ke fame ifſue -may not be Tryed again by the Jury 


that Wat Tryed it before. 1655. B. S. For it 3s more then . 


jon, Mrobable they will give the ſame Verdift again. Q._Ta-> 
rm, Men, For there may fall out to be better Evidence gi 
the Wn for him againſt whom the Verdif paſſed at the ſe+ 
le Mud Tryal, then was at the former, to move them ta 
Wind contrary to-their former Verdict | 


ter, Traverſe. 


A Traverſe ought to have an inducement to make 
new it relate to the foregoing matter, or elſe it is not 
656ood and formal. Mich. 22. Car. Ber. For elſe it 
the Munnot be known what 35 Traverſed thereby. 

ber It the Court ſhall change the vexze, and lay itina 


County where the Cauſe of Action did not ariſe, the - 


newÞparty may Traverſe the County if he pleaſe, by fay- 
p. SY ing the cauſe of Action, if any be, did ariſe in the 
efureÞCounty of A. and conclude, and fo draw the venue 
ryedby pleading with an abſque boc, that the cauſe of 
ry Action did ariſe where the verze is Jaid,into the right 
De County where the cauſe of Action did ariſe, Trim 
f te 23s Cate B. Fo | 5 
'ryalf + It one will take a Traverſe to.a Declaration, he 
' Jought to Traverſe that part of jt, the doing where- 
f tie ot will make an end of the matter for which the 
ala Phintitf declares, and then- is the Traverſe good. 
wen Paſe. 24. Care Br. Elſe not, for it is to 10 Purpoſes 
an Where the detendant hath given a particular anſwer 
5m] 10 his Plea to all the material matters contained - 
W : | tne 
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822 The Prafical Regiſter ; Or, 
the Deelaration,thcre he'needs not to take aFraverſe,. 
Paſe:.24s Cars B..re,\Paſes 1648: Be Se For a Traverſe 
zs the affirming of one thing, and the | denyal of another 
things and when a thing is anſwered, what need is there 
off « enyal of ii ® for gþe anſwering, of it doth ſuppoſe. 
ſuch a thing was... ' © W } 
-. Whexe there is Diſicifin, and a deſcent alledged 
ms Declaration, concerning the Title of Land, if the. W4 
Traverſing of the Difſe;fin, will make an end. of all. 
the unatter in . queſtion; there the- Difleifin is tobe, 
Traverſed, and not the deſcent 3 this.1s to be under- 
ftood in ſuch caſes where by tuppoſition the party Y; 
comes to the eſtate by Diſſcitin. Paſe. 24+ Car 


. 70 
.... Where the Defendant bath confefled and avoided 
all the matter that is contained- in. the: Declaration; U/ 
there he needs.'not. to. take a. Traverſe. Paſe. 24 
Car. B.r- For. a:couſsſſing audianoiding. i3 a full ar Ys 
freer of the matter. 60 and ſo'there needs no Tras 
verſe. of it, or denyal of. the thing. + 


Title. ';,/ | 


- Tfthere be an Inquiſition found, by which the, 
King, is Intitled 'wnte- Lands, and the Inquiſition.sF; 
notianſwered nor; Traverſed, the Lands found in they * 
Inquiſition, ſhall be ſuppoſed to be in. the hands df 
the King. 21/Car-B. r. Becauſe there appears nothing 

20 the contraryta:queſtiou the Kings 'Title found by tt] | 
21quifution- > 8a - WIR | oth 
\ If one be admitted: to Traverſe an Office, this adJlcd 
mifſion of the party to. the Traverſe doth ſuppole th nie: 
'Title.to be in him. 21 Car- B« r> - Or elſe he bad nat 
Cauſe of Traverſes:, _ _ | .J dee 


; Mfirth any particular Title- 


the Accompliſb'd Attorney: 523 
If nan Acton of Treſpaſs and Eje&ment, nei- 
ther the Plaintiff nor the Defendant can make out a 


Rood Title, then the party that hath had the moſt an« 


cient poſſeſſion of} the Lands in queſtion, ſhalþ be 


Yjudged to, have: theibeſt Titly, Paſe- 23, Care B-, 


Mich. 164.9-B. $- For at ancrent poſeſſonof Lands i 
6 badge of 4 good Title f0 them, where 4 better T i e 
th tet appears _ | Si, 


: - 


Jaan Action of Treſpaſs brought toy taking away 
of goods, \the Plaintiff needsnot (et. foxth his Title 
to the goods. Paſes 23+ Care Be re . For by.the bring- 
ig of the Aftion, aud bythe Declaration it 15 ſuppo= 


Ars ſed that they were in his poſſeſſion, before: the Defe dunt 


tk, them away from him, and that telefon zs Title 
enough to. maintain the Aition, aud. ſo he need not ſet 


p - 


| Herthatis made EjcQor.to try.the Title pf Land, 
snot bound to defend. the Title of the Land, and 


iherctoze if he whole. ore is.truly concerned, will 


J not ave him harmle(s/if the. Tryal ſhall paſs againſt 
tim he may confeſs a Judgment ,and fave himſelt of 
The crouble which otherwile may befal: him by bein 


5 ad 


e tht 
ad tt 


= 


made Ejector. Mich. 1.650. B. S. Bax he mp fi 
equaine bim' whoſe Title is concerned, that he, will do 


BJ#t aydthey if it be done, be hath na cauſe to complain | 


E fIg 10 Tenements 


A Tenement may be faid to be any Houſe,Landzor 
other ſuch like thing which is any way held or poſſeſ- 
led; and it is a word of a very large and ambiguous 
meanipe, and therefore not fit to be uſcd to denomi- 
nate or expreſs any thing which requires a particular 
delcyiption. 21 Care Ber» | 
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Tiphaf. 


The Court will not grant an Attatchment againg 
an Officer of the Court for a miſdemeanor commit. 
ted by him as an Officer of the Court 3 but one of the * 
Tipftatls which are Officers of this Court, called by 
that name, by reaſon of a ſtaff which they carry 
tipped with filver, is to bring him into the Court. 2; 
Car. B. r. And they are in this regard inthe nature of 
Meſſengers or Purſuivant's of the Courts 
If aSheriffdo commit a miſdemeanour in relation 
tothe Court during his Office, and afterwards a new 
Sheriff is clected, whereby the' old Sheriff is out of, 
his Office 3 the Court may grant a Tipſtaff to the 
party injured, to.bring him in to anſwer the miſde. 
meanourzfor being out of his office,the Court cannot 7; 
fine himr for his miſdemeanour. Paſc. 24+ Car-B.r 5, 
For he is only fineable as an Officer of the Courts | 

A Tipſtatt is to be granted for one that is in Ly 
don or Weſtminſter, but if he be in the Country, an} 
Attatchment' is to be granted, directed to the Sherif 
of the Connty where the partylives, and nota Tip- que 
ſtaff. HH. 22: Cars B.r. &* 23 Car. © Paſe, 1650 tuc] 
For the Tipftaffs are Officers to attend the Court, ant} yy 
ere not therefore to be ſent out of Town Hil 

A Tipſtaff was granted to bring in one Cr. an At-J 
torney of the Common Pleas, for refuſing to filea 

Bail, according to his promiſe made to an Attorney 
of this Court. Notas A 


Treaſon 
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Treaſoxs 


nſt An intention of Treaſon, if it can be proved by 
ts Fcircurnſtances, is Treaſon .in the eye of the Law. 
the Y7rin. 22. Car: B. r» Andiit 3s ſo, ts ſhew' the odiouſ- 
by uſ5 and greatneſs of the offence of Treaſon, by puniſh= 
ny Jing the very intentions of it, which are not puniſhable 
21 Fin otber offences criminal. 


Times 


uy Where the Law doth not imply a certain Time for 
of fk doing of a thing, nor is there any certain time a- 
the ered upon between the parties for the doing its 
FF there the Law doth allow the party a convenient 
nit JTime for the doing, of it. Mich. 22. Car. B. x. 
1 $To wit, ſuch as ſhall be adjudged reaſonable, for the 
| ding of it without prejudice to him that is ta ds 
2 | 

my - In ſome caſes, one hath time during his life, forthe 
HJ doing of a thing, if he be not haſtened to do it by re- 
TJ queſt of the party for whom it is to be done; but if 1n 
9%Fiuch caſe he be hattened by requeſt, then: he is bound 
7 it in convenient Time after Iuch requeſt madcs 

Hill. 22. Cay. B. re 


lea Treſpaſs. 5 


An Action of Treſpaſs, vi & armis, doth lye for 
him thar hath the poſſeſſion of goods or of a houſe or 
ſo Lands,if he be diſturbed in his poſſeſſion, Mzch. 22+ 
Car. B. x. For there diſturbance beſides the private 
jury done unto him thereby, is alſo a breach c 'be 
publick, pe aces is 
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If goods be taken by the Sheriff in Execution, 
and the goods be reſcued out of his hands, an Adi. 
on of Treſpaſs lies againſt him that did relcue the 
goods. Hill. 22. Car. B. r. viz. By the Sheriff, or by 
the patty at whoſe ſuit they were takgn 3 andthe party 
"may be endifted for a reſcous alſs,at the ſuit of the Ki 
-for difturbing the peace and bindring the Executionof 
-the Law, to the prejudice of his people and the Goverte 

ment eſtabliſhed. 
One Action of Treſpaſs may be brought for a f 
Treſpaſs committed tm-Lands which lye in ſeveral 
Towns or Vills. Paſc. 23 Car.B.r. $0 that thoſe 
Vills do lye in one and the ſame County, for elſe they: 
cannot receive one Tryal, in reſped they being local eat 
ſes of attion, the venue muſt come from the ſeveral Conti 

ties where the Treſpaſſes were done. | 

An Action of Treſpaſs doth lye for a Parſon + 
-gainſt him that doth take away his Tithes after they 

(are (et forth. Paſe. 23-Car. B. r« For after they are] 4 
Jet forth, the Parſon bath a property in Law in them,$® 
"although the Parſon never had an attual poſſeſſion ff] | 
"them but if they were never ſet forth,he cannot have an % 
Attion of Treſpaſs for there for the incertainty of them, 
- but may bring his Ation upon the Statute of 2 Edw.z. d: 

* #8 recover the treblewalue of them. M 

It divers Actions of Treſpaſs be brought for one 2m 
and the fame cauſe, with an intent only to vex theJe 
Defendant, it the Court be moved in it, and proot 
thereof made by Affidavit, the Court will order the 

Plaintiff to joyn' all his Actions into one, if it'may 
*be conveniently done. Paſe. 23. Care Be re For '#hel 
* Futges of the Law do not favonr unjuſt vexations of th 
"People andet a roans of Going pncys” 


th 


7 
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If onedo carry another with force into the houſe 
q; {fa third perſon, he who carries the other by force 
mo the houle, is the Treſpaſſor unto the third pers 
(on, and not he who is carried thither by force 3 and 
ſit one do drive my Cattel into the ground ofa third 
perſon, he that drives my Cattel into the ground, .is 
the T're{paſſor, and not T, who am owner of the Cat< 
tel Mz:h. 23s Car. Ber. For one fhall not be made a 
Ireſpaſſor againſt his will, and the perſon to whom the 
Ireſpaſs is done, 15 not without remedy. - 
Y lt a perſon or goods be reicued out of the hands 
boſel of the Sheriff, which he hath taken in Execution: by 
Yvertue of his Office, -it1s- at the election of the Shes 
itt to bring an Action upon the Cate, or an Action 
of Treſpaſs vs & armis, againſt him that made the 
Jrelcous. Hill. 23." Car. B. r- For the Sheriff is ans 
\ a Yſwerable in Law to anſwer the goods taken in Executi- 
hey $1 aud it is therefore reaſonable he ſhould have an 
J Adion againſt bim that reſcued them, to ſrecover the 
em, {vale of theme. ] 
J  Itone bring a meer Action upon the Caſe, he may 
ie ar} declare omitting the words vi & armzs, but.if the 
bem, Action be a bare Action of Treſpaſs, there he mult 
w.zY declare that the Treſpaſs was committed vz & armise 
Mich. 24. Car. B-r- For an Adion of Treſpafs doth 
\onefÞ imply a breach of the peace, and a capiatur 3s to be ex- 
« the tved in the Judgment againſt the Treſpaſſor for bisfine 
roofÞ#0 the King 3 but i an Aion upon the Caſe it is other- 
x the wife, for .therethe. Fudgment is, that the Defendant 
Wayfhall pay ſicch Damages as the Plaintiff is Damnified 
. the] bythe taking of them, and bein milericordias - / 
if th 'Treſpaſſes- of ſeveral natures cannot. be laiditoge- 
| ther in one Adtion. Mich. 24+ Cars-Bn; \Becanſethry 
| farrot be joyntly Tryed. |  4342.L A 
: : Upon 
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Upona recovery of Lands in an Adion of Treſ: 
paſs. and Ejedtment, the Plaintift may afterwards 
bring an Action of Treſpals againſt the Defendant, iſ 
for the mean profits of the Land, So it was held in 
the cale between Wilmot and Holden. Trin. 1652, 
B. S. The mean profits are ſuch profits of the Lani 
as did grow due betwixt the time of the bringing of the 
Ation and the time of the recovery , but more be ſhall 
Rt recover 3 for if he be more damnifyedit was bis owfh 
faulfthat he brought bis Aftion no ſooners : 
An Action doth lye at the Common Law, for thef 
perſon for taking away of Tithes after they are ſever; 
red from the Land. Mich. 24. Car. B.r. To wit. 
againſt the occupyer of the Land. Q. Tamen. For ity 
ſeems before the Statute of 2 Ed- the ſixth, the Parſon 
' had only remedy for his Tithes. in the Spiritual hn 
- Conrte 


Tales. 


Upon a Tryal at the Bar, if the Jury do not ap- 
pear tull, the Court cannot gtant a Tales de circum: 
flantibus, but the Court upon a motion will grant kn 
' Tales returnable m ſome convenient time the (amy 
. Term to try the cauſe. Mich.22. Car-B.r. 1650. Bel, 
«For the Statute doth not extend to Tryals at the Bar the 
- which did enable the making of a Tales. A Tales de chm; 
cumſtantibus, are ſo many perſons which are returnediffyr. 
ſerve on Furies at the Aſſizes, to ſupply the places of \_ 
- thoſe that 'did not appear upon particular Furies. Th 
. the Statute. :* an 
A Corporation Court cannot grant a Tales. Paſ 
- 23« Car. B. ro ' For tbe Statute doth . not extend un A 
. Corporations... 9ce the Statute. t 01 


A Tales is not to be granted where the whole ufid; 


T 
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ror Jury, is challenged for want of Hundreders, 
tin ſuch caſe the whole pannel, if the challenge be 
ant, Wade good, is to be quaſhed, and a new Jury is to be 
| inhurned.. Mich. 1650» B. S. For a Tales conſiſts but 
552M ſome perſons to ſupply the places of ſuch of the Fu. 
and is wanted of the number of twelve , and is not to 
"the ke a 1ew Fury. See me Searuns.: fs | 
ball Wit the Sheritt take Bail of one tor. his appearance . 
owit|ſbo is not Bailable by Law, and return a cep3 corpus 

reupon , although the party do not appear, an 
 theÞdion doth not lic againit the Sheriff for a falſe re- 
even 3 but the Plaintiff mult proceed againſt the She= 
wit, by way of amerceinents-. Mich. 1650. B. $. 26. 
r itfln. For 71 regard that the Sheriff ought not to have 
rJorBWen Bait, though be have takgn it , yet it ſhall be ac- 
tual Bnted as if be had nat taken Bail, and as if no return 


dbeen made thereupon» Q-" 


Terms. 
ap 
cum 
ant { 
(ame 
Bit 
Bar 


The, Tue Terms, are Hillary Term and Trinity 
1m only, the other two Terms are not fo called, 
d the Iſtie Terms are ſo.called, becaufe in themares 
ſues joyned and made up, which are to be tryed: 

the Lent Afſizes, and the Summer Afſizes which do: 
[5 Fi mediately and reſpectively follow them. Hill. 22% 
He (/ 


i. B. op ; ; 
ces 1. Eſſoigne. C | 


- XFThe four days in 2. Exception. QC Ell. 22. 

am are the day of, 3. Appearance. ( Car. B. re 
Paly DL. 4 Return. | X- EN 
| ut All the Term in contiruction of Law isaccounted 
Ffoneday, and therefore a Plea that is put in the, 
le #Fiday of a Term , is a Plez of the firſt day of. the 
To L1 Term/ 
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Term, e& fic 8 contras as to ſome purpoſes. Trin. 23; 
Car. B.r. Mich. 1649. B. $. 

The Term is faid to begin upon the firſt Efſoigne 
day, which is three days before the Courts of Juſtice 
do ſit, and not at the firſt day of fitting of the 
Courts.. Trit-. 24+ Car. B. r. Becauſe ſome buſineſſes 
of that Term do begin at that time, -and then one of the 
Fudges doth fit in Court to take the Eſſoigns. | 

The ſame day of the week that Michaelmas Term 
doth end, the ſame day Hillary Term doth always 
begin. By Woodward Clerk of the Court. Hill. 24, 
Cate Be ro 

| Toft and Croft. A 


A Tott is a place where an old houſe did former- 
ly ſtand, and it alſo ſignifies a decaycd houle not in- 
habifed. Paſce 23. Car. B. re | 

A Croft is a {mall piece or cloſe of Land encloſed} 
that lies near a dwelling-houſe. Paſe. 23+ Car. Br. | : 


Trover and Converſion. 


BE, _ Wherethe Trover of goods'is in one County, and L 
NG, F2"the Converſion is in another County , the Actionf'®2 
- ; brought for theſe goods may be laid in the Coun 


# - : , W 
KS: - where. the Converſion was ; for the Converſion off ** 
/ -— £2» the goods is the chief cauſe of the Action. Paſc. 2; "= 

; : 64 E ' X 
—- "A £ | 


Car. B. r. For the Aion is called a Trover and Co 
Lirfoon and not a Trover only, and the Action ts brough l \ 
a5 well for the Defendants converting of the goods to bj my ; 
own uſe, as fur the finding and detaining of them I 
Two cauſcs of 'Action for a Trover and a Conve '1 } 
fron cannot be joyned in one Action. Trim. 23: 07. 
Br. Becauſe the cauſcs of Afion are for fon 
good 


- | | Pq 
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bY rods, and it may be the Trovers and Converſions were - 
ne everal times and places | 
«|, An Action of Trover and Converſion may be 


hy brought for goods, although the goods for which the 
ſe Action is brought, do come into the poſſeſſion of the 
b Mraintift that brings the Action betore the Action 

Wrought. Paſc. 1651. 22-4þ.B. S. For the coming 
if the goods into his poſſeſſion before the bringing of the 
Ation for them, doth not purge the wrong, or make ſa- 
tifactz5n for that which was done to the Plaintiff, by 
the finding and detaining the goods, and ſo be bath jtill 
cauſe of Afton, although bis damages may not be very 
treat, 34 regard be hath his goods agains 


Truſt. 


4. The Chaxcery will compel one to perform a Truſt 

Thich he hath taken upon him , except ic be a Truſt 
Jiaken upon him for the benefit of an Alien. Paſe. 23. 
Car. B. ry. For to compel that might (in many caſes) . 
Prove prejudicial to the Common-wealth, aud repugaant 
to the Common Law , which neither Law nor Equity 
wht to compel. | | 

The way of making Conveyances by way of Truſt, 
was invented to evade the Statute of uſcs, Paſe. 23s. 
Car. Br. And is not ſo much favoured in Law as 
Pain and dired Conveyances of Eſtates. | 
ought, Ceffny quee tru't, cannot take the profits of the Land 
- to JEfed by the Truſt, but hath only his remedy for 
 Ffiemin equity, for the Eſtate in Law in the Land is 
nveJ®nly in the party that hath the Truft. Trin. 23- Care 
3. Co b.r. And the Law takes no notice of the Truſt, &ce 


ſever: EE __ 
[11 LI-2 Tennres 


- and 
10 
Yun 
IN 0 
(ce. 22 
1 Co 
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Tenure. 


Lands which are granted by the King , to hold of 
him of his Mannor of Eaſt-Greeawzich in Kent, inca- 
pite, 1s a Tenure in Socage, and the words 77 capite 
in the grant are void. Trin- 23. Car. B. r. For theſe 
words 1n Capite are repugnant to the Tenure created by 
the Grant 3 for all Lands that hold of that Mannor are 
beld in Socages 
Tender. 


A Tender of Rent to ſave the forfeiture of a Leaſe, 
ought to be a Tender of the whole Rent, due at the { 
time of the Tender, without any deduction of Taxs || 
or other payments. Trim. 23. Car. B. r- Becauſe there © P. 
346 110 Notice taken of ſuch deduions to be made at the 
#ime of the Covenant made 5 for the Leſſee covenants 10} Þ- 
pay the whole Rent. J* 

Titbes. _ 


The Rector of a Church ſhall be accounted the _ 
Proprietor of the Tithes of that Pariſh, to which the 
Church doth belong, if the contrary be not ſhewed 
Trin. 2.;. Car. B. r» Becauſe moſt Refors are ſo;thoughY __ 
ſome be not- | J 

Tithes of Land which do not lic in any Pariſh, do 
properly belong to the King. Mich. 24. Car. Br A 
For that which no Subje( can juſtly claim, is the Kinph | + 
45 Lord Paramount- 

Lands which lie in a Foreſt, and are in the handf . 
or the Ring, are tree from paying of Tithes, althoug 
they do lie within ſome Parith 3 but if they be di 
forctied, and come into the hands of another , a 
ought 
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ought by the Common Law to pay Tithes: for the 
not paying of Tithes for them, whilſt they were in 
the Kings hands, and were Foreſt Lands, is but an 
| of © immunity for the time , and not an abſolute dif= 
charge. Mich. 24. Car. B. r- 

 Tithes arc not due to be paid Fure Divino, but per 
ſe MY egern terre » ſo held by the Court, agreeing with 
7. Seldons Hiſtory of Tithes. Mich. 16 49. B. $. 

If Landspaid no Tithes before the Statute of Ed.6. 
or but very inconſiderable Tithes, and afterwards the 
Lands for which the Tithes were paid, are impro- 
ved by the owner , he ſhall only pay the accuſtomed 
Tithes paid for them before the improvement of 
the I them, to wit, ſuch Tithes as were paid for them for 
the ſeven laſt years immediately preecding the ime 
or & provement 3 but it no Tithes at all were paid for 
the © them betore the improvement, no Tithes ſhall be 
J paid for them after the improvement. 1650. B. $. 
J For the emprovement of Lans et titheable by Law, 
J cannot make it titheable, for this were to alter the 
Law. ; 


Lo SENG 


— 


Es ET > mo 74 
Venue and Venire Facias BB As þ 4 


po 7 May- SHA. 
N tranſitozy actions the Plaintiff aſter the the er Y; LL 
ſoigne day of the ſubſequent Term,aſter the aps 
| pearance ſþall not alter-his own Uenve, though he 
would pay coſts oz gibe imp2rlance. Per Magiſtrum 
Liveley, 8&c. P. 21, Car, 2. R. 

A Venire Facias ought to be de aliquo vicineto, that 
8, neighbourhoad ; and therefore if the Writ of Ve- 
fire do lay Venire Facias homines burgz , 1t 15 not a 
good Venire, tox it ought 4 Venire F acias homines 
L13 az 
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de burgo-_+21- Car. Br. ©. Ditferentiam inter of: 


and from- + ſeems homines burg} may be any per- 
ſons whatſoever that live in a Borough or Corporation, 
and that homines de Burgo is meant ſuch men ozly 
that are not only Inhabitants there, but are alſo mem- 
bers or free-men of the Borough or Corporations | 

It a ipecial Verdict be imperte& in matter of ſh. 
ſtance, there muſt be anew Venire, that there may be 
a new Vergict found, becauſe the ill Verdict doth not 
give the Court power to judge of the mattcr in Law; 
and {ot is allo if a demurrer upon an evidence be 
not good. By Rolle. Mich. 22. Car. B. r. © Trig. 23, 
Car. B. r.. Qs. For if the demurrer be not well joyned, 
the matter in Law ip queſtzon can never come in que- 


ſtione | 


Upon a day given upon a rule to ſhew cauſe why 


a new Venire ſhould not be granted , it was moved 
that the Vexue might alſo be changed, but denied ; 
tor by Glyn Chict Juſtice, this would be to make 4 
new retort, and not to try the only iſfuc,as the Court 


did intend. In the Caſe of Studder Plaintiff and | 
E!liftoa Defendant ina Troyer and Convertion. Hill, | 


1655- 23. Fat B. $. E” 
A Venire Facias that is filed, cannot be altercd 


without the conſent of the parties- Mich. 22 Car-Þ.r. 


For the filing of it doth make it a Record, to which 
the parties are bound to ſind. | 
In an Action of Treſpaſs and Ejc&ment, the Ve 
1:te ought to be from the Vill or Hamlet , where the 
Lands in queſtion do lie 3 and if tac Lands he in no 
Vi!! or Hamlet, the Venwe ought to be de corpore Co- 
mit at, that is, from the body of the County. Mich: 
22. Care Þ. vs Fer where a more particular place may 
not be found, a more general mu ſerve the turns, - 
wy or ne che 


0 


ot, 


xly 


1n- 


r= 
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hey then the cauſe ſhould not come to a tryal, and ſo: be 
j failure of Fultice. SS 

The Judges may alter the Venwe from the place 
whence by the Law it ought otherwile to be, it they 
kieve there cannot be an inditterent tryal in the 
County where the Vexaze was firlt laid. Mich. 22 
Car. B- r. By reaſon of tbe great power that one party 
bath ix the County , ov for ſome other canſe > for the 
ſudges are bound, as much as inthem lies, to fee that 
a2] Fuijtice be done betwixt all Parties- 
- Where the Venue cannot be trom a V1ll, Hamlet, 
or lie cons, there it may be de corporeComitatus. Mich. 
2: Car- B. r» For if it might not be ſo, the cauſe could 
wt be tryed, and ſo there would be a failure of Juſtice, 


Jybich the Law will not permit , if it may be helped 


without injuſtice. 

A lieu conms, is a Caſtle, Mannor, or other, noto- 
[nous place well known , and generally taken notice 
of by thoſe that dwell about it, and not a Cloſe or 
Paſture ground, or ſuch like place of no repute. Mich. 


$22: Car. B.r. Which may be known or not be known 
Bf thoſe that inbabit near it- 


In all caſes where there is to be a ſpecial Jury,there 
the Venire Facias muſt be ſpecial. Mich. 22+ Car« Br. 


* 'F For ordinary forms are wot applicable to extraordinary 


proceedings. 

| It the matter to be tryed be within divers places 
1 one and the ſame County, the Vexire ſhall be gene- 
nl; bat if the matter be in divers Counties, there 
the Venire ought to be ſpecial. Mich. 22» Care B. Yo 
For the general form of a Venire doth not warrant to 
retura a Jury in one cauſe out of divers Counties > but 
in ſuch caſes to prevent the ſailure of Fuſtice, the Court 
bath power to vary from the old forms, and to dir 


{ſuch a ſpecial Venires LE 4 Where 
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Where a certain.place cannot be known whence 
the Vexze ſhould be, the Venue is to be de corpore + 
mitatus, and (o it is whete a cuſtom of the County is 
to be tryed 3 for the cuſtom runs through the whole 
County. Hill. 22. Car. B-y. And therefore may be 
indifferently tryed by Furors returned from any part f. 
the County. + 
A fault jn a Venzre 1s helped after a Verdict by the tr 
Statute of Feofails 3 but where the Venire 15 wholly Yo 
inſutfcient, it 1s not helped 3 for it is all one asif Way 
there wereno Venive, the Statute extends not to ſuch 
Penires.. Hill. '22+ Car. B. r. See the Statute. 1 
After a Plea pleaded , and an ifſue joyned m the Fth 
cauſe, the Venue cannot be altered, except the partics ju 
conſent to it 3 for by the pleading and joyning inltr: 
the iſſue, both parties did implycdly agree to the Ve- hy 
#ue aS it was laid. Hall. 22. Car. B. re Paſ:- 2.4. Car. bs 
'B: r. Trin. 24 Cay: B.y. Lb: 
- If the Venue be laid in a forvian County, and the 
patties proceed to iflue in the cauſe , the Court will ge 
not change the Veare atterwards,'although the De- I tic 
f:ndant would try the ifſue afterwards by proviſo, © bc 
Paſc. 23. Care B. r. For the tryal by proviſo muſt beFbu 
pon b. old zſſue, and the pleadings are not to be av 
tered, at 
Where the Verdict 1s imperfect, {o that Jalgnd {1 
cannot be givenupon it, there muſt be a new Venir je 
to try the caule de novo. Mich. 23, Car. B.r, Fir 
the former tryzl u to 49 purpoſe, bac 7 udgment catl- by 
not be given upon it , and fo the Plain: iff hath not the or 
effect of bis Suit, - | 01 
[t a matter in Law be depending, md to 
and an iflue alſo joyned in the cauſe, there muſt beaf| th 
tp clal Venre awarded , tam ad tryandum exitum} 


quam 
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nce wan, &c. Hill. 23. Car. B. r- As well to try the 
co- Wiſue, as to find the damages both upon the iſſue and upoxt 
y is Wibe matter put in Fudgment of the Court, if Fudgment 
ball be given for the Plaintiffs. ' 

It is not neceſſary to enter the Venire Facias before 
"Mite Tryal, but the Plaintiffs Attorney ought to give 
zCopy of it unto the Defendants Attorney before the 
tryal, if he defire it 3 and after the tryal it may be 
mntred. Paſe. 24. Car. B. r. That the Defendant may 
unfider of it, whether it be according to Law- ; 

A Venire de vicineto Civitat#, 15 good without 
naming of the Pariſh within the City, out of which 
Fthe Jurors are ſummoned, and ſo was it ſaid tobe ad- 
judged in Gavell and Gippoes Caſe, x0. Facob-con> 
- 1n Ftrary to the Book of 5. H.5- For a City may haue 
Ver Wlut one Pariſh 71 it, and it 5 ſaid it ſhall be intended to 
za. Ebave 20 mare Pariſhcs then one, except the contrary be 

I bewed. 

the] The party that will move to have the Venze chan» 
will Jged, he muſt move for it the ſame Term the Declara- 
De-Ftion is delivered, if it be delivered abave cight days 
iſo, Þ before the Term ends to the Defendants Attorney. 
| beFbut it there is not eight days of the Term to. come 
ak when it is delivered, it may be moved the next Term 

Fafter the Action is brought, before the Rules for An» 
cnt lwcr are out. Triz 23+ Care Br» For that is the pro» 
nar per time to plead and joyn iſſue» 
Fir This Court onght not to change the Venze, {o that 
rat by it the cauſe cannot be tryed within the Jurildidti- 
the on of the Court. Trim. 23. Car. B-r. For that ista 

' Y ouft themſelves of their own jurisdidtion, and it may be 
xGY to: the prejudice of the Plaintiff that laid hu Aion 
beaſ there. | 
tun If the Defendant will move to change the "_ 

—_— EE OG | he 
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he muft make oath that the cauſe of Action, if any þ 
be, did ariſc in the County where he would have the 
Penne laid, and not- in the County where the Plain: 
tiff hath laid his action 3 and the Defendants Attor- 
ney or his Clerk muſt make oath when he received 
the Plaintiffs Declaration, that the Court may not 
be changed contrary to the rules before mentioned, a 
Trin. 23-Car. B- re 
Where an Action 1s brought for a real thing which 
15 called a real Action, the Vexue ought to be laidin 
that County where the thing is for which the Aion 
3s brought. Hill. 23. Car. Br. Becauſe it is local, 
Da only tryable there, and # not tranſitory,which may 
be in any County. 


The Court will not change the Vexue in an Adtion $4 


brought upon an obligation at the praycr of the De- 
fendant. Hill. 25. Car. B. r. Becauſe tbe AGion j 
perſonal and tranſitory, and it is at the elediondf the 
party to lay it where bepleaſeth ; yet the rules of Court 
for the laying of perſonal and tranſitory 4fions, hace 


aot been very confltant of later FRG: but the Courts wi 


Vary #5 they ſee cauſe. 
A Judpment given in an nike Court, was rever-i 
ſed here by a Writ of Error, becauſe the Venire wialf 
Venire Facigs, 6c. and not at large. Hill. 1650. BS 
"But fuch @ Venire i the Common Pleas is good : Fo 
the conſtant courſe there , 15 to enter the Venire briefly 
-with an G&c. but inferior Courts muſt not vary fron 
their uſual forms. 
\ The Detendant-may move to alter the Venue, al 
though the Plaintiffs Declaration be not pertedt 
Mich. 1650. 25. Of. B. $. For. though it be not per 
fe in all things, yet it may be ſo perfedt that be uw} 


aerflands where the Venue is laid, and that is enough 3 
to 
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ground 2 motion upox to altcr it, if it be laid wkyre 
ought not to be. 
in- Jn an Action of Debt brought for Rent due for 
or- Yand, the. Venue may not be laid out of the County 
ved Fibere the Land lies for which the Rent is due: for 
not Wc Action is a local Action, ratione terre, out of 
ed, Which the Rent is iſſuing, and is not tranſitory. Hill 
$650» Be $. 29+ Fan. Q- For this is contrary to the 
ich FrofTice and many Caſes adjudged > for the Aion is 
lin Wwe ht zepon the Demiſe, woich may as well be tryed 
jon Where the Leaſe was ſealed, as where the Laud > for it is 
cal, neceſſary to deliver a Leaſe for Lands upon the 
_ 7 21 
? A Venue cannot be laid in Wales in'a tranſitory 
jon tion, the Cauſe whereof did ariſe in Exgland > bc- 
De. Que this would be to remove the Caule to be tryed 
1 @tof the juriſdiction of the Court , and. then this 
the @ourt can give no Judgment in it. Trixe 23+ Car-B-r» 
rt Bin ſo the Tryal would be fruith ſs. a 
el The Venue cannet be changed aftcr the Defendant 
; 4 (th pleaded, although, the Plaintiff have amended 
$5Dcclaration ina principal and material part of it, 
cr the Defendant did pur in his Plea , and thongh 
afic Detendant do imparle by reaſon of that amend- 
(cot, tor all this makes it not a new Declaration. 
650. B. $. And the Defendant hath taken advan- 
zefly W-3e of the amendment by his imparlance to it, whereas 
ram Ftherw3ſe be ought to have pleaded. 

A Venire out of an interior Court ought to run 
al-'ws3 Ideo preceptum eſt per eandem Curiam. Hill, 
ed $1649. B. S. 30. Jan, | 
pers] In the Cale of one Studder and Ellifton in a Tro- 
wx and Converſion, upon a rule formerly made to 
whpew caule why a Venire de yovo ſhould not be grant» 
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ed, and no cauſe ſhewed, it was moved that the V-y,M. 
might be altered. But Glyn Chief Jultice anſwered, iff 
cannot be, for this would be to make a new Recorgif 
but takea Venire de novo. Hill. 1655. BS. 
It 1s not neceſſary to inſert the Names of the ]uſſ, 
rors in the Venire Facias, although it was the ancienfÞ 
courſe to'doit. Q. Hill. 1649. B. $. 4. Feb. $0 thiff 
ancient forms may be altered upon good veaſon, ell 


U0t- | | 
here the Declaration is good, but the Plea is un 


certain, and yet an Iſſue 15 joyned and tryed upon it 
this 15a miſ-tryal 3 for there can be no Judgment gill; 
ven upon it, for there was no good Ifſue joyned, b:4 
cauſe the Plea was uncertain : and therectore thi 
mult be a Repleader to bring the matter in queſtionff 
and a new Vexire to ſummon another Jury to try thy 
Cauſe again. Hill. 1649+ B. S. 8. Feb. w 


A Venire Facias 1s oftentimes returned before thi 
Plea be entred, and yet it is well enough. Pafe. 1656 
B. S. 24. Maii. For the Plea 4 a Plea before its mf 
ered, ſo that there us au Iſſue to be tryed, which is a ſi 
ficient Warrant for awarding and returning of the Vet 
nire 3 the Plea is the aft of the Defendant , and ii 
Extry of it #s only the aft of the Clerk, > 

A Venue 15 not to be changed in an Attion of Debt 
brought tor Rent, ox upon an Obligation, or in a 
Action of Covenant, or in an Action of Accompt 
Trin. 1650, B. S. 26. Junii. Mich. 1650. BSI. 
23. Nov. Becauſe they are tranſitory Actions. Q. fp 

The Venire ought to be delivered to the Sherlllf, | 
four days before the return of it, if the Jury do dwil 
forty miles off; and eight days, if they dwell furth} 


off then forty miles from the place where the tryally,, 


to be, Paſe. 1651. B.$. 13. Maii. That he ma 


2 
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encve convenient time 10 ſummon them , and they to ap- 
ar after the ſummons. 
If the Defendant do move to change the Venue up- 
mn Aftdavit made, that the cauſe of Action, it any 
Je, did ariſe cither in Kent or Surrey ( for example) 
nd not in Loxdox, where the Action is laid, the 
Plaintiff ſhall have his eletion, to lay his Action ei- 
her in Kent or in Szrrey, upon giving the Detendant 
otice, in which of them he will lay it, but ſhall not 
"Way it in London. 1651+ B. $. 
'H The Attorneys are ſworn, not to lay perſonal A- 
tions in foreign Counties, but in the Counties where 
"Wihe caules of them did ariſe 3 and the Statute doth 
Wilo prohibit it 3 for the laying them in foreign 
ounties, doth put the people to charge for motions 
"Walter the Venues into their proper Countics 3 and 
Wherefore it 1s fit the Attorneys ſhould oblerve it. -By 
Rolle. 1 650. B. S. But a6 yet the prattice berein is utt- 
aled and inconſlant : And it may be it is not ſetled, 
cauſe there might great inconveniencies, grow by ſet- 
ling of it, aud tying up the hands of the Court, from Go= 
m that which the cxigency of the caſe may require un 
ome ſpecial caſes. 
Verdict. 


If there be ſeveral ejx&ars of ſeveral parcels of 
Land mentioned in a Leaſe of Eje&ment, the Jury 
' "Fvvghe to tind this matter eſpecially. Hl. 21+ Car- 
< .ofÞ-r. For they ought to find matters of fad us in right 
they are, and here is not one EjeAment; but divers. - 

| A Verdi which is found againſt a Record, is 2 7 77,5” 
Jroid Verdict. Hill. 21. Car- B. r. For a Record is of 
8 bigber nature, and more credit is to be given unto is 
then unto a Verdid, and the Record which proves it 


ſelf 


A. 
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felf, doth prove that the Verdi is falſe. 
If a Verdict may be any ways conſtrued , to mak, 
It a good VcrdjCt, there ought not to be made a conÞÞ, 
firuction of it, to dettroy it and make it void. Hill 
21» Care B.r- For the Law delights in the preſerug 
tion of things, and to maky the beſt conſtruGion of the 
aud woild not have things to be done 3n vain, nor cox 
Frue them to be ſo done-where a better conitrufion m1 
reaſonably be made | 
The Court will not take a Verdict by default, ex 
cept the Plaintifts Councel do pray it. Hill. 21. Car 
B. r. For the Plaintiff may chufe wh:ther be will tak 
the Verdict or no, and therefore the Court will not tal 
& -except he defire ite | 
 IfchePlaintitt doth fail in proving of his Iſſue, the 
Veraict ought to be found for the Defendant 3 ex4;: 
cept the Jury do know of their own knowledge,that 
the Defendant is mlty. Fl. 21. Car. B. r. So thitffgy 
the Jury 1 #9t ſo tyed up by the evidence, that they nu 
always give heir Verdi according to it : For a mail 
own knowledge ts the beſt proof of things. 
If one of a Jury that found a Verdict, were out 
lawed at the time when the Verdict was found, tif 
Verdict 1s not good , but may be reverſed by error, 
Hill. 21. Car. B.r. For an outlawed perſin is onti 
tbe protection of the Law, and is debarred from inter 
menling with any Civil affairs, as a perſon excommulii 
cated is fromparticipating in Divine Ordinances, all 
75 uot bonus & legalis homo, as every F#ry-man ought 
fo be. | | ne 
If a Verdid be found for thePlaintif, and he wil}, 
not enter it, if the Defendant move the Court init 
they will compel him to enter it : and fo it 3 the 
Where the Plaintiff doth rcfufe to enter a Verdil 
£ | foul 
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und for him ,; upon the executing of a Writ of en- 
wry of Damages. Mich. 22. Car. B.r- For the 
Wlintiff ought to reſt ſatisfied with what the Law 
Wives h:m, or elſe there would be no end of Suits : Or 
| Defendant may enter it bimſelf, if the Plaintiff will 
t, to prevent further trouble which may happen unto 
m by the not entring of it. | 
A Declaration that is not good, is in many caſes 
ciped after a Verdict, by the Statute of Feof ales; but 
here the Declaration doth not make it appear that 
e Plaintiff had ſome cauſe of Action to warrant 
is Declaration, or where ſome material and cflential 
Wart of the Declaration is omitted, ſuch Declarations 
Mc not helped by the Statute. Mich. 22. Car. B. r. 6C 
ll. 22+ Care B. r. For that were to ſupply a Decla- 
J:tion,where in effed there was none, which the Statute 
bd not intend, but only to belp ſmall faults. 
If a ſpecial Verdict be drawn up contrary to the 
FWotes agreed upon by the Councel on both tides at 
the Tryal, the Court upon a motion will rectihie this, 
Tithe parties cannot agree between themſelves to do. 
It, 01 where the Councel on both ſides did formerly 
tonſent to ſuch alteration, that makes it ditter from 
Wtte notes ſo agreed at the Tryal. Mich. 22. Car- 
Bb re : 
#9} It the Court do dirc& the Jury to tind a ſpecial 
BY Verdict upon the: prayer of the Plaintiff or of the 
wDetendant, the party at whoſe prayer the ſpecial Ver- 
Jcict was found, ought to proſecute this ſpecial Ver- 
gi 4, that the matter in Law in it may be determi» 
ned. Mich. 22. Car. B.r. Becauſe the Verdi was di- 
PVYrefied to be ſo found in bis favour and at his deſire 3 and 
5 f therefore be ought not to make uſe of this favour to delay 
74 the other party thereby, but muſt proſecute with effect» 


1 
rd Where 
OUN 
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| Where the Court doth direc the Jury to find ilic 
ſpecial Verdict, one of the Councel on both parts ar ng 
to agree upon the notes for it, and to draw themup, 
and to ſet their hands to them, and to deliver them 
in unto the Jury in convenient time,fitting the Court, kc 
or <lfe the Court will take a general Verdict. Mich.22.M1 
Car-Þ.r. That the Tryal may take fome effet, andMiic 
wot be fruitl eſs. ire, 

The Chict Juſtice at Weſtminfter-Hall ct Guild. 1 
Hall, or any Judge ot Afſize, may in ſome ſpecial caſe Wo, 
take a Verdict out of Court, which Verdict is called ec 
a privy Verdict, but then the Verdict muſt afterwards 
be pronounced in Court. Mich. 22. Care B.r. Q.&{n 
How and upon what reaſons. 

| Ifa matter in fact be letr out in thenotes drawnup | 1 

by the Councel of the {ſpecial Verdict found by the | 
Jury, this cannot be amended afterwards, though the (ict; 
Court be moved in it, and although the Councel on pai 
both fides doconſent. Mich. 22. Gar. B. r- For this Wl 
were for the Contt and Councel to make a new Verdift xpr 
againſt the finding of the Fury, wbo have found the f 
matter of Fa@t already as the notes are. = 7» 

If one of the parties whom a ſpecial Verdi doth þ 
concern, will not zoyn with the other in proſecuting, 
of the ſpecial Verdict, the Court tipon a motion will yy , 
order him to joynin itz and it the Verdict be made Þþyy | 
up, and the party will not bring it in to be entred Aj 
and proceeded in, the Court will grant an Attact fhyth, 
ment againlt the party. M;:h. 22. Car. B. r. For the ts: 
Court is to' ſpeed the execution of Fuſtice, and to hinder thi 
all matter of delay as much as may be. Be 

The Plaintiff and Detendant ought both of themþþy, 
fo appear in Court to hear a ſpecial Verdict, andthef 
Jury is to be called, and to have the fpccial Veon ere 
. | Ic 
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read unto them by the Secondary, and upon the read- 
ing of it, if there be any miſtake in the penning of it. 
the Councel on either fide hath liberty to except « 
gainkt it, and when the Councel 1s agreed , thn * 
Kcondary demands of the Jury whether they 23... 
to find it {o, and if they anſwer they do, then tie Ver 
h& is found. Paſe. 23. Care Ber. And it 35 20 be «1: 
red according to the notes ſo found. 

It the Jury will find againſt. the dircetions ot to: 
Court any thing in matter of Law; the Court will no: 
rcaive the Verdict, but compel chem to find 4s tie: 
Law requires. Paſc. 23. B.r. For the Coaurt 13 } udge 

matters in Law, as the Fury is of matters of Fatt; 
md they ou2ht not to find againſt the Laws 

It in an Action upon the Cate brought tor fpzak»; 
ng of ſcandalous words, the Jury do fhnd that the 
Mctcndant did {peak words which arc Actionable 
painlt the Plaintiff, and ſo give a Verdict tor the; 
"Mlanciff, and ic appears that the words found are not 
Forefied in the Declaration, this is not a good. Ver-' 
the Fic, if there be not other words found which are in 
Ic Declaration which are a&tionable. Trin. 23. Care 
or. For theavoras in the Declaration are only put in 
Ng "Fiwe to the Fury, to try whether they were ſpuken or not, 
Lot the words which the Fury have found, and fo 
ey bave found a Verdi upon 10 iſſue joyned. 
red Afpccial Verdict after the notes arc agreed upon 
> ſrthe Councel, and drawn up , aud their hands ſet. 

td them, is not a ſpecial Verdict, until it isallowed 
ar Frthe Court. M;ch. 23« Car. B. r. For they are to- 
Pie whether the matters in queſtion be. rightly ſtated 
Ke Þ wot. 
ihe} Where a Verdict is :mperfectly found by the Jury, 
at Bere the Detendant is not to move upon it in arrcft 
cad | M m 
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of Judgment, for there cannot be any Judgment given 
upon ſuch a Verdict, and by conſequence the motion 
Is needleſs 3 but in ſuch caſe there ought to be a new 
Vexire to ſummon a new Jury to try the cauſe again, 
becauſe the former FTryal was truitlels. Mzch. 23, 
Care Be re 

Where a ſpecial Verdict is imperfectly drawn up}. 
and centred, the Judges will not argue the matter in 
Law 3 for there can be. no Judgment given in the 
cauſe, by reaſon that the Verdict is not good, but in 
fuch a caſe there muſt be a new Venire., that a nw 
Verdict may be found which may bring the matters 
in Law in queſtion, that fo they may be determined, 
and Judgment given according to the Law. Hill. 23.1 
Car. B. r. Mich+«.16.4.9+B- S. 13+ Nove 

.. Acaule depending in. Court upon matter in Law, 

found by a fpecial Verdict, ought not by the ancicntÞ 
practice of the Court to be read in Court as a Record, 
watil books thereof be given unto the Judges of ti 
Court, and ſo is the uſe. in the Exchequer at this day 
Paſc. 24 Car. B.r- That the Judges may have ſuffi 
czent time to conſider of; and to ſpeak, to the matter 1 
Law, and to look into them at the time of the argument 
#ade at the Bar, as they ſhall have gccaſiqn- Ti 

Every miſdemeanor of the Jury bctore they giv}, 
their Verdict, isnot a ſuthcient cauſe. to make voidg, 
the Verdict. Paſc. 24+ Car. Be re. Although they ma 
be puniſhable for them. = 

| Ffa Verdict be given where there is no iſſue joyuy j| 

&d, this is a Feofazle, and there can be no Judgmeng,,. | 
given upon ſuch a Verdi, but there mutt be a rg, . 
pleader to bring the matter to a Tryal. Paſc.' 24+ Car ey 21 
B. r. For there was nothing tryed. before for wait | | 
#4 iſſue joyned.. 7 


Ve Hi 
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A ſpecial Verdict ought to be prepared by Coun- 
cel, and delivered to the Jury to contider of before 
they deliver their Verdict in private to the Judge,and 
not the next morning when the Jury come to deliver 
their Verdict openly in Court. Paſc. 1650. B. $. 
»Mi1iz. For then the Court cannot expec till they 
unſider of it, and without conſideration it is aot fit for 
ibem to give their Verdid. 

By Glyn Chict Juſtice. It the Court do order a ſpe- 
dal Verdict, and the Councel do not attend vvith the 
totes of the Verdict, or do not ſet their hands to 
them when the Jury is to give in their privy Verdict 
bo the Judge, the Jury may the next day give a gene- 
25a! Verdict in Court notwithſtanding the direction 

0 tind a fpecial Verdict, and ſo was it done in a 
WWErryal at the Bar. Paſc. 1656+ B. S. 
| In criminal caulſcs , it there be any errors in the 
proceedings , they arc not helped after a Verdict, by 
he Statute of Feofailes. Paſe. 1651+ B. S. 11+ Mit. 
Fir the Statute mentions not criminal matters, and it 
"Wall ot be extended to equity, becauſe it is in abridg- 
Went of the pradtice of the Common Law, and penal to 
OWN party concerned. 

Although the Court do bid the Secondary Record 
2 "Snon-ſuit, yet if it be not Recorded, the Court may 
VOUBke the Verdict afterwards. Trin- 1651+ B. S+ For 
Wes, 7 #on-ſute is no non-ſute before :t be Recorded, for 14 
. , wt upon Record. 
JOY"F If the Plaintiff and the Defendant do conſent to 
mere the Jury find a ſpecial Verdi, the Jury ought 
4 Pit to refule to find it. Tri. 1652. B. 8. Q- For 
- Ga ey may be ſatisfied, there is no cauſe for its 
all 1 A verdict by default is found in this manner, in an 
[tion of Trefpafs and Ej<Ament. When the Jury 
A pc Mm 2 19 
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IC ready at the Bar to try the cauſe, the Secondary 
bids the Cryer call the Defendant , which he doth 
_ rice 3 and if he do not appear, the Plaintiffs Coun- Y: 

Jo pray the Court to take the enquett by default, Y! 
-% rcupon the Jury is ſworn , and the Record is read 
unto them, then the Plaintifk Councel do open the 
Record unto the Jury, and prove the Leaſe ot Eje&- F\ 
ment, and cauſe it to be read, and then open the Plain-t 
9 Po and it no evidence be given tor the De-Y( 
fendant, the Jury find for the Plaintiff, and give him Y! 
darnages and colts of Sute. It 1s called a Verdict by 
detault,by reaſon of the taking it 1»this manner upon 
the dctault of the Defendants appcarance to detend 
his title. 13 654+ Be $. 

In the Caſc of Bateman and Harvy. Paſc. 1659. It ih 
was laid by Gly: Chict Juttice, that the Court will nor? 
compel tne Dctendants Councel to ſubſcribe a ſpecial? 
Verdict ; but it herefuſe to do it, .the Court will orY® 
der to Verdict to be entred without ſubſcribing of 
It. pr. 

If the Jury find a matter ſpecially, and do con 
__ a tning which cannot ftand and agree wit 
Enctr tinding, tne conclution 1s 1dle, and ſhall be take 
to lizmihc nothing» By Rolle Chict Jultice. 165 
B. S. Fo r the Verdifl was perfect without the concluf® 
firm, and therefore an idle and impertinent thing ſpal 
n9t vitiate that which was well found without fach i 
concluſion. 

Tie Jury may find a matter of Record, if it be ve 
't' anGlent, or it the Record be imbezeled Or canno 
b. +v5und upon ſearch raade forit 3 notwithſtandin; 
what is hctd in Scholafticas caſe to the contrary, ali 
though the Record bz not ſhewed to the Jury. By# 9 
Rolle Chict Julticc. But othcriviſe they cannot. ; 70} 


By Glyn Chicf Juſtice. Triz- 1658 It an Action 

be brought for 500 /. the Jury may hnd part paid 
zoainlt the Plaintiff, and part unpaid againtt the De- 
1t Mfcndant, and fo divide the Verdict. 
18 In the Caſe of Sir Fob Harbey upon a Tryal at the 
he Bar, it was controverſed whether if the Jury do tind a 
a verdict contrary to the dire&tions of the Court, whe» 
Ether it was a good Verdict or not , and whetner the 
)-. {Court ought to take it 3 but at length the Court took 
'm the Verdict, though it was given agaialt their dirc= 
| by Gion. EE 


on Valuations 


A Jewel is not Valuable, but according to the Va- 
uation of the owner of it, and 15 very incertain. Hill. 
21+ Car. B.y. Q- Tamen. For it ſeems there is a cer- 
tain Value for Pearls and Diamonds amongſt the Mer- 
cant Fewellers, according to their weight , bigneſs, 
al Iujtre , although they may riſe and fall in their 
prices, as other merchantable Commodities do according 
to the plenty or ſcarcity of them, a#4 the high or low 
fteem they may be at in ſome times above others. 

It one declare in an action of Trcfpats, tor the ta- 
king away of live cattel, he ought to ſay that he took 


gs without lite, he onght to ſay 


taking away of thin 
Different iam inter pretium & valeritiam, or price and 
value. It ſeems to be, that live cattel are to be prized 


IOW 
P M m 2 
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away his cattel pretiz 1o much 3 but 1t hedeclare for» 


ad valentiam of {o much. Mich. 1649.B.S. Qs. 


1 
SM 
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Uſe. 


A Uſe and a Truſt were all ore at the Common 
Law, and did both reſt in privity, but are now diltin- 


guiſhed by the Statute of 27 H. 8+ Which doth dire | 


the operation of Uſes, but leaves Truſts as they were. 
Mich. : 3. Gar. B. re 


The limitation of a Uſe was at the Common Lay | 


but a matter in equity, and the party concerncd was 
only rclievable upon it in Chancery. Mich. 2 2. Car, 
B.r. But ſince the Statute it is otherwiſe 3 for now 
the Law takes notice of them. 

Feoftments to Uſes, have the fame acception as 


Decds at the Common Law have, and are not to be | 
interpreted as Wills are. Mich. 23. Car- B. r. Which | 


hve a more equitable conſtruions 


It is all one whether a Uſe be raiſed by way of Co- 3 


venant, or by way of Feefttment. Mich. 24. Car-B. r-| 
S» that there be a good confideration for the raiſing of | 
it 5 for a thing may be well done divers ways in maty | 


caſes. 


Privity of eftate and confidence in the party , are} 
the two great pillars by which Uſes arc {upportedy 
Fa: 1 650. B. S. I of Matt. For without theſe they | 


yorld ſoon fall to the ground and be uſeleſs. 


: UV = T's 


Wacre there 15 not a Uſurious contract preceding, | 
although he rhat lendeth money, do take more then | 


£iyht pound per annum, per centum., upon a jutlt com- 


p.ring, of the moneys received by him, whether it fall} 


eut by the miſcaiting of the parties, or by the miſtake 
| i . of 
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of the Scrivener, this is not Uſury forbidden and pur 
mhable by the Statute. Trix. 22+ Car. B. r. For 
the Statute mas only mane to prevent Uſurions con- 
Iiradts which were binding in Law, and looked not at 
Wvuluntary ats and miſtakes. 

Threeſcore pounds were reſerved payable upon a 
Mortgage of Lands for three years, payable at every 
Jix months. by equal portions, whereas the whole 
Que money for three years, for the moneys lent npon 
the Mortgage according to the Statute, came but in 
the whole to ſixty pounds, and yet this adjudged to 
be no Uſurious contract. M;ch. 23. Car. B. r. For 

Eſuch Contratts are not within the letter of the Statutes 
 Enade againſt Uſury, and they are not to be extended to 


J equity: 
Void and Voidable. 


5 A thing is Void which is done againtt Law at the 
* F very time of the doing of it , and ſuch a thing done 
Fhall bind no perſon : but a thing which 1s only void- 
Jable, and not abſolutely void, 13a thing which he that 
q did it, ought not to have done it, yet when it 1s done, 
J he that did it cannot avoid it, but it may by ſome act 
$:in Law be made void by his Heir, &c. 21+ Car- B. x. 

A Leaſe which is only Voidable , muſt be made 
J Void by re-entry : but where a Leaſe 15 abſolutcly 
J void, there needs no re-entry. 22. Car. Þ. rv. But if 
I the Leſſee will not avoid the poſſeſſion, the Leſſor may 
1 ſeal a Leaſe of Ejefment to try the title without any en= 
try 3 but inthe former caſe he cannot« 


Vill. 


The Conſiable ofone Vill cannot execute his Office 
Mm 4, in 
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In another Vill. 24+ Car-B-r. For every Vill hath a 


parti:ular Conſtable or Officer, and hath a confined pow- 


er accorning to their ſeveral limits. 


There is an ancient Book called Liber V. illarum, | 
whercin 15 contained all the Vills and Pariſhes in 
Eye2land, viz. ſuch as were at the time of the ma- | 


king of that Book 3 but now I ſuppoſe there are ma- 


ny more then. there was then. Paſc. 24. Cars B. r, | 


This Book, T take, it is in the Exchequer, 


Variances 


If there appear to be a material Variance between | 
(NC MALLET Pl. icd, and the manner of tae pleading | 
Of it. this 15 nct a good Pica., Paſce 24. Car-Ber- For | 
} 1c 1213"r and matter of a pleading wght to agree in | 


ſubjtance ty oh there will be no certainty 14 ite 


Views, 


The Jury ought not to view the place in queſtion 
betwixt the Plaintiff and the Defendant, without the | 
direction of the Court, although the Partics 3 ”/11] con- | 
{cnt. By Glyn Chict Juſtice. Paſe. 1656. B EY Fore) 
- the Court Is to dire( all the proceedings in L:w in oracr | 
to the Tryal, as being inaifferent and beſt knowing to do | 


that which is beſt fart the PR—_ of Falllice. 


Thc Court will grant, that the Jury {hall view the | 
thing in queſtion for them to try, it they doubt of it, | 
if the Plaintiff and Detcydant will confcnt unto it, I 
othcrwile not. 15. Nove Mich. 1650. B. S. But | 
the Jury muſt find, without a View, according to the 
lioht they have received from the e« Wewce, us their cot | 


ſciences ſhall dirc& them. The granting of Views 1s 


cauſe 


ec 


_ = ww it. I w_ ct pw = fay, op. yd , Y 


- 
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2 KN cauſe of delay, which the Court will be uo cauſe of, ex= 
p- Nl cept the parties freely conſent to it- | 


—_—_— 


Nn, . % 

in | IWrden of a Church, or Church-Warden. 

a= | 

z- i Church-Warden is a Church-Warden although 

y. | he do not take an Oath, for the Oath was on- 

J ly cnjoyned him by the Biſhop of the Dioceſs, by an 

ulurped authority , and he is an Officer, whereof the 
Common Law takes notice, and was ſo before ſuch 
an Oath was impoſed upon him. Mich. 22. Car. B. re 

en | 

1 WW. aſte . 

on | 


ia } 1t Waſte be done upon Lands which are let for 
J Term of years, or forlite, by one againti whom the 
Leflee can have no remedy in Law for committing 
J this Waſte, the Leſſee is not puniſhable by the Leffor 
q for this Waſte, except there be a ſpecial covenant in 
on I the Leaſe, that he thali not commit or ſuffer Waſte to 
he {| be done. Mich. 23+ Car. B.r. So that a ſpecial co- 
n- f penant of the party doth bind him, where by the Law 
Os}, be was not bound. A Foreign enemy that invades the 
in | Land, and makes deſtrudion in Lands and Houſes, is 
do } ſuch an one as the Leſſee can by Law have no remedy 
I againit for Waſte don? by bim. Q- Whetber by ſuch 
he } covenant be ts puniſhable for ſuch Waſte: 
it} If Timber Trees be growing in the Hedges of a 
it, ] Ficld or Clale lett for years, and the Lefſee cuts thens 
ut | down, the Field ſhall not be tortcited in an Action 
the | of Waſte brought againlt the Leflee 3 but if rhe icees 
"| cat, did grow ſcatteringly throughout (:- F1cld Or 
z5 | Cloſe, the whole Ficld or Cloſe is forfeited by cut ans 
them 
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them down. BEy German Juſtice. Paſe. 1650. B. $. 
17. Funiz. Q- Tamen, | 


Witheraam. 


Cattel which are taken in Withernam, ad valey- | 
tiam, that 15, to the value of the Cattel that were tirſt | 
diftrained, and 1o detained, that the Sheriff cannot | 
exccute the Replevin brought for them, is to be un- | 
derſtood, not of the number of the Cattel firſt di- | 
ſtrained, but according to their tull worth and value, | 
165t- B. S. Forelſe he that brings the Replevin ayd | 
Withernam will be deprived of his. ſatisfaGinn be | 
ought to have in caſe the diſtreſs were not lawfully ta- | 


ken 
Warranty. 


An Action doth not lye upon a bare aftirmation, 
that the thing fold was worth ſo much, whereas in | 
truth it was not worth ſo much as he afhrmed, be- | 
cauſe it is every Shop-keepers caſe 3 but it he war- } 
rants it, then e contra» Lekzns in Cliff. Paſc. 15. Car. | 
2. R. and Telvertons Rep. to 20 Harvey againſt Joung 


ACCore 


If one Warrant a Horſe, or any other thing fold | 
after the time of the fale of it , ſuch a Warranty 1s | 
not good to bind the party that made the Warranty, | 
but the Warranty mult be made at the time of the | 
{ale and then it.is binding, becaule it is part of the 
contra, but if it be made afterwards, it 15 but a | 
diſcourſe, and no part of the contract. Paſc. 1652» | 
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Writ 
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$. | 
Write 


A Writ may be either a Mandatory Writ, or it 
J may be a remedial Writ 3 a Mandatory Writ, is a 
1- © Writ which is directed unto the Cinque Ports, or to 
ft | I ome othcr privilcdged place to enjoyn them, not to 
ot | q exceed their jurisdidtion 3 but this is not 4 remedial 
1- © Writ to the party that obtains it, conducing any ways 
; | to his obtaining of right in his cauſe depending 
e, © there. For ſuch a Writ leaves them at large to do 
14 | juſtice, and is rather cautionary then mjunctive. 
be i Trin. 22. Car. B. r. Though it may ſeem to imply 
a- |} ſomething to that purpoſe. 
J An Original Writ is not amendable, if it be erro- 
J ncous in ſubſtance, becauſe he that takes it out may 
{ have a new Original, and fo is not without remedy. 
n, | Hill. 22. Car. B. r. Though the Writ be abated. But 
in if a judicial Writ be erroneous. it muſt be amended, be- 
vo , canſe the party cannot have a new Writ , aud if it 
r- | cannot be amended, the party is without remedy as to 
ar. | that way of proceeding he is ite 
no | An Original Writ which is defc&tive in form only 
| ts abatcable, if it be not amendable by the Statute, as 
Id F im ſome caſcs it is, and jn others not. Hzll. 22. Cars 
is | B-r. For Writs muſt be formal fr preventing of con- 
y, I fifror. 
he } If the Prerogative Court ſhall refuſe to grant Ad- 
he JI miniſtration according to the Tettators: Will , this 
' a Þ Court may grant a Writ at the prayer of the party 
2+ | grieved to compel them to do it , and the Counteſs 
1 of Bark:ſpires Calc 29 Face and the Caſe of Saint 
burienin Corawal, were cited to prove 1t. Hill. 22. 
ity | Care Bore Such Writ is @ mandatory Writ, and yet 
remedial 
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remedial 3 ſo that a mandatory Writ may in ſome ſort 


be remedial. 

If one bring a Writ of Ejectment, and pending 
the Suit, he makes an Entry into the Land for which 
the Adtion is brought, the Defendant may plead this 


_ Entry in abatement of his Writ. Hl. 22. Car. B. r. | 
\ For by tbe Entry he is ſuppoſed to have gained the poſe | 


ſeſſion, and ſo hath no cauſe of Ation-ſuit. 


A Writ without a Telte 15 not good. Hl. 22. Cay. ; 
B.r- For the time may be material when the Writ wa; © 


taken out, and it is proved bythe Teſte. 


Writs ifſuing out of any of the Courts at Weftmin- ; 
fter do not run, that is, are of no force within the | 
County Palatine of Cheſter , or other County Pala- |} 
tine. Hill. 22. Care B-r. Becauſe they have jura rc- | 
galia within their jurisdiftions, and are not ſubjet un- | 


zo other jurisdifions- 


The Sherifts Bailiff cannot execute a Writ directed | 
unto the Sheriff, without the Sherifts Warrant. Peſe. | 
23-Car. Aud if be do; he u liable to an AGinn for | 


ating without authority- 


Where the Sheritf 1s Judge of the Court, a Writ | 
which ſhould otherwite have been dire&ed unto | 
him. ſhall be dire&ecd to the Serjeants of the Mace. , |, 
Paſc. 23. Car. B. r. That #4, in ſuch places where there | 
are ſtch Serjeants, who are the next Officers under him z | 
for the party cannot be Fudge and Miniſter alſo in a | 


Canſe. 


zo julgment- 


Is a Writ of Dower, the Tenant canaot plead bis 


petits 


After Judgment in a Cauſe, there can no Plea be | 
pleaded in abatement of the Writ upon which the |} 
Action was commenced. Paſc. 24. Car. b. r. For | 
the Writ is allowed good by the pleading and proceeding | 
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petita in abatement of the Writ of Dower. Paſe. 24- 
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Car. B. r. That, that the Defendant hath demand- 
ed ber Dower by another former Writ depending, for ſhe 


J car recover but once. Q+ Tamen. 


In an Action of Debt, it is a good Plea in abate « 


J ment of the Plaintitts Writ, to fay that the Plaintiff « 
J hath received part of the Debt, for which he ſues, 
q lince his Action brought 3 but it is no good Plea in 
J an Action upon the Caſe. Paſe. 24+ Care B. r» Tritt 
J 24. Car-B. r. For in Debt the Plaintiff s to recover 
J tbe whole Debt he declares for > but in an Aftion whox 
q the Caſe, the Plaintiff 5 to recover no more then be cax 
prove he is damuifies by not paying of what be demands, 
1 and the money received ſince the Afton broutht, cax but 
J abate the damages, and doth not deſtroy his Writ z for 
J it was incertain at the bringing of Writ hom much he 


was damnified , but in Debt the certainty of the thing 


. demanded did appear. | 


The Writ dircctcd-to call one tc the dignity of 2 


\ Scrjeant at the Law, is a cloſe Writ that is ſealed up, 
7 tolignihi it is his duty to keep cloſe his Clyents cauſe 
J and not to reveal it 3 but the Writ dirccted to one to 
_ call him to the place and dignity of Chief Juſtice or 


c- oF other Judge, is an open Writ, and not cloſed up, to 


FS--4 


5 


ſhew that his duty is to do open Juſtice unto all. 


1 Mich. 24. Car. B. r. $0 ſaidin a Speech made by one 
7 of the Commiſſioners of the broad Seal upon the calling 
1 of a uew Fudge to this Bench. | 


A Writ ot Error brought by the Bail to reverſe 2 


1 Judgment given againtt the Principal only, is abate- 
J able 3 and lo is it (by Rolle Chief Juſtice) where the 
Judgment was given againtt the Principal and the 
1 Bailalſo. Mich. 1649. Q., Tamen. I the latter 
| Caſe; for the Bail may be prejudiced by ſuch a Judge 


mMente 
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+ Tf theparty be ſued to an Out-lawry upon an Orl- 
pinal Writ, the Writ 1s determined by the Out-law- 
ry; for it hath had its fall effe&t, which was to make 
the party to come m and appear, and anſwer the 
Plaintiff, or «le to Out-law the Defendant, if he 


ſhould not appear. By Rolle Chief Juſtice. Hill. 1650. | 
B- $. Q- Ff the party come 1# upon the Ont-lawry, | 


" andreverſe it, if it be ſo- 


Where the -Sherifts Bond which he took for the | 
Defendants appearance 1s put in Suit, the Writ ta- | 
ken out to arreſt the Detendant upon this Bond,ought | 


to be dire&ted unto the Coroner, becaufe the Bond is 


to be faced in the name of the Sheriff. Paſe. 1650. B.S. | 
17. Ap. And ſo he is accounted (in Law) to bea | 


Party, and is not to act for his own intereſt. 
Writ of Enquiry of Damages 


The Court will quaſh a Writ of Enquiry of Da- 


mages, and not utter it to be filed, if the Plaintiff do | 
execute it without the giving of due notice of the | 


execution thereof unto the Defendant, and put him 
to take out anew Writ of Enquiry. Hill. 22. Care | 
B.r. Becauſe the Defendant was ſurpriſed thereby, 


that he could not make his defence in mitigation of da | 


mages fo fully as otherwiſe he might have done. 
If it do-not appear to the Court by the Return, or 
by ſome other way, that a Writ of Enquiry hath been 


exccuted, the Court will grant the Plaintiff a new | 
Writ (it he defire 1t)) if the former Writ do take no | 
cticct. Mich. 22. Car. B.r. For if it have not beet | 


executed, it is 4s if there had been'no ſuch Writ. 

A Writ of Enquiry 1s to iſſue forth where a Judg- 
ment 1s had in. Treſpaſs, Tretpaſs upon the Caſe, Re- 
plevin, 
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plevin, ©. upon a #ih1il dicit, or on ſum informatns, 
or upon a Demurrer, and not upon a Verdict ; and 
this Writ 1s to ſummon a Jury to try what Damages 


Ithe Plaintiff hath ſuſtained by the Defendant in the 


cuſc; becauſe the damages were not formerly afſeſ- 
ſd, the matter not being tryed by a Jury. Hill. 22. 


ACar. B. r. As they would bave been by the Fury, if 
4: Veraid bad been found. | 


It there be error in a Writ of Enquiry ef damages, 


Jthe Court upon the prayer of the party, will grant 
Jhim a new Writ, bat will not ſuffer the old Writ ta 
be amended. Paſe. 23. Car. B. r. 


tt a Writ of Exror be brought in this Court to re- 


verſe a Judgment given in another Court , and the 
Jjudgment 1s athrmed in this Court, this Court may 
Jgrant a Writ of Enquiry of damages, if it was ſuch 


a Judgment whereupon a Writ of Enquiry did lye. 
Trin. 24+ Care B. re Viz. a Fudgment upon a mtu 
dicit, or 40x a non ſum intormatus, 1x Ejedmext, 


| Dower, GCC 


It upon the executing a Writ of Enquiry of Da- 


I mages, the Sherift do retuſe to {wear and examine 


ſome of the witneſſes produced on- either part, and 


*Fyct doth execute the Writ 3 the Court will grant 2 
J new Writ to the party grieved, for the old Writ was 
J not well executed. 1651. B. $. Becarnſe all the eves 


dence offered was not heard, which ought to have been 


I done 01 both ſides, that things may more clearly appear 
I tothe Fury 


Il ay and High-way: 


There are three Ways taken notice of, to wit, Alz2 
Via, Communis Via, & Via by preſcription, that is, 2 
High-way, a Common Way, and a Way by preſcri- 
Pt1ONs 
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ption. Paſe. 24+ Care B. r. And theſe may be ſeues 
rally ſubdivided into a 


Cart ? 
| Hire JTF, ays 


|  TFoot 

_ Ita High-way lye within a Pariſh, the Pariſh is of ; 
common right bound to repair it, except 1t appear | 
that it be to be repaired by ſome other perſon, either F 
by reaſon of tenure, or by preſcription. Mich. 1650. 
B. S. 24. Off. In regard of the conveniency of doing 
zt, gud of the benefit they have of the Way, and uſe of it 
ove others. | 

It any perſon do encloſe any part of a way or 
walte, adjoyning to a High-way, he thereby doth 
take upon him to keep the way adjoyning in repair, 
for thereby he claims particular intereſt in the foil. F 
1651+ B. S. Elſe be couldnot encloſe it. Q._ Tamen. 


Wager of Law- ; 


The Defendant cannot Wage his Law in an AGi- I. 
on which doth ariſe upon a realty ; for there the 
agreement between the party cannot be ſo private, |. 
but there will be ſomething to prove it betides the F*. 
ſuggeſtion of the party, but only where the Action | 
1s perfoual, and the Cauſe private. Triz- 22. Car Bur. {| ., 
And therefore if an Action be brought for the Arrerager |, 
of Rent, the Defendant cannot Wage bis Law, for the 
Rent doth ariſe out of the Land , and Sounds in the 
realiy, and it may appear the Defendant had the Land, 
and the Law will preſume he was to pay rent for ite 

The manner of Waging of Law 1s this, He thats. 
to wage his Law, ſtands at the end of the Bar towards þ 
the right hand of the Chict Juſtice,and the nn 
ad 
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asks him, whether he will wage his Law, if he an* 
fwers that he will, the Judges: admoniſh him to be 
well adviſed, and tell him the danger oftaking a falſe 
Oath, and if notwithſtanding he perſitt , then the 
Secondary {peaks words to the ecttect following unto 
him, and he that wageth tus Law, doth repeat every 
of Tntcnce diſtinctly atterhim, .Hear ye this, ye Fujti- 
ces, that I W-S.do not ove to B.B. the ſum of ( "naming 
the ſum in” the Declaration) mor-any penny thereof in 
 Emanner and form as B. B. bath declared againſt me, So 
m8 BGod me help, and then he kifleth the book. But "a 
' # Fore he takes the Oath, the Plaintiff is called by 
Cryer thrice, and if he do not appear, then the De- 


ves 


wy kndant gocs.quit wichout taking bis oath 3 but if he 
jo! zppear, then he mult take. his oath, and then he is 


liſcharged without pleading, and the Plaintiff is bar-- 
ed for ever. Mich. 22. Car-Ber. Tf the Plaintiff 
lo #ot appear to hear the Defendant perform his Law, be 
6 1on-ſuit, and then be 1s not barred, but may bring a 
jew Ation. Paſc. 24. Car. B. r. 
PY The reaſon why wager of Law is ſuffered, is be- 
pre auſe the contract upon. which the Action is brought 
$cing a private contract, and not to be proved, it 
lay be intended that the diſcharge may be in pri- 
ate, and not to be proved otherwiſe then by the 
Nath of the party, whom the Law will not preſume 
pill, take a talſe Oath. HL. 1649. B. S. 31. Fatt. 
th Ind bis Oath ſhall rather be accepted to d; ſcharge bim- 
ff, rather then to ſuffer him to be charged upon the 
2 ad we allegation of the Plaintiff” _ 

The Detenbant . cannot pzap to be admitted to- 
Pige Law inſtanter after fmpariance, but beſoze be - 
« Þ8y, and zben tbe Plaintiff cannot be non-ſuic, if. 
fe D2fendant perfect bis Laws but ifhe wage bis, 

Nn Law 
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1 ato:after tmparlance., the PlaintiF may be non» 
Cit Per Magiſtrum Liveſey 6 al.&c. P.21 Car.2. R, fj, 

If one bring an Action of Debt upon a coceſſit Y 
ſolvere, as it is uſed to be done in Brzſto! and ſome fl; 
other places, the Defendant may wage hisLaw. Hill. 
1650. B.S. 5. Feb. For bis confeſſion 1s no prosf of the 
Debt at the Common Law, though by a ſpecial cuſtom ay 
Afton maybe brought upon ſuch a promiſe. 

It the Defendant do tender his Law in Court, and 
15 ready to pertorm it, and the Plamtift being called, 
doth not appear, he ſhall be non-ſute, and pay cofts, 
but then he may bring another a&ion for the Debt, 
if he pleaſe 3 bur 1t the Plaintiff do appear, and the 
Detendant do make his Law. then the Plaintiff ſhall 
never bring another Action for that Debt, but ſhall * 
be barred for ever. Mich. 1650. B. $. 22. Nove Forfyi] 
zt 1 as much as if a Verdid paſſed againſt him » for bert&p 
# all done that the Law requires towards the diſcharg-M:( 
21g of the Defendant. all 
ly 


? : : x al . 
AlLatine word uſed in pleading , which word her 


doth fignific divers things, is nevertheleſs well uledfy,, 
to cxprels that thing which is intended to be expre ” 
{cd by 1t, if there be an Azglice joyned with it. Hill, , 
21+ Care B.r. For bythe word Anglice 3t is explame 
what the party doth intend it ſhall ſignifie in Engliſh» fyitt 
Words which may be takcn or interpreted in a ge , 
neral and common ſenle, ought not to receive YÞh , 
firained and unuſual conſtruction. Hz. 21. Car. B\hy ,j 
For it is likely the party that uſed them, had a pla 1 
and common meaning in them, and not a ſtrained ata x 
unuſual, and therefore the Law will take them accord "F 
zng to common Parlauces be 2 


Words. 


W orc 
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Words which are in themſelves uncertain, may 
tevertheleſs be made certain by ſubſequent or ful- 
bowing words. Mich. 23. Car. B. r- Which may 
rve 48 a comment ts explain what the ſpeaker dia 
mean by them. 
Although Words were not Actionable in them- 
elves at the time of the ſpeaking of them, yet it an 
Action be brought for the ſpeaking of chem, they 
may be made Adtionable by the Detendancs pleading, 
dy juſaty1z of the words. Mich. 22+ Car. B-y. For 
it mary be that in ſuch by juſtification, he may explain 
bt, Biz what ſenſe be ſpake them, which did not appear plain- 
the ly before 3 and where words are ambiguous, the beſt 
allBenſe ſpall be taker generally. 
ally Theſe Words, you area Knave, ſpoken generally, 
Forfiwill not bear an Action 3 but if one call another 
ertKnave, and apply the words particularly to the pro- 
Fon of him againft whom they are ſpoken, as to 
all an Attorney at Law Knave, and to apply it ſpeci- 
ally to him in relation to his practice as an Attorney, 
gin Action upon the Caſe will lye for ſpeaking of 
ordflhem. Hill. 22: Car. B-r. For by the application of 
ule bem, they import a ſpecial damage done to the party 
re by the peaking of them,in ſlandering him in his profeſſt- 
wlll mn, and leſſening of bus prafice. 
mA A word which is written ſhort or abbreviated 
ſ- Frithout a daſh, is not good. Hzll. 22. Car. B. r. For 
L 5 Ye daſh or turning up of a ſtroke or daſh with a pen at 
ve ite end of 3t, is the general mark, or ſign to diſtinguiſh 
» Yin abbreviated word from a word written at length. © 
Pla Incertain words in the Count or Declaration, may 
| a) made good and certain by a Plea in Bar. Hill. 22. 
cor®War.B. r. To wit, by the Defendants taking notice of 

be meaning of them in his Plea > for if whey be certain 
_ © Nn2 ts 
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to the Defendant , they are certain enough. p 
The ditterent placing of the ſame "ys 4 may cauſe? 
them to have a different ſenſe or conſtruction. Paſe. 
23- Car. B.r. And therefore care is to be taken inl* 
pleading, how the words uſed are placed. h 
* The Court ought ſo to order the words of a Will, h 
that they may receive ſuch a conſtruction that may[® 
agree with Law, although by their mi{-placing, they ft 
cannot in themſelves receive ſuch a conitruction.ſ® 
Paſc. 23s Car. B.r. Ut res mags waleat quam pe, 
reat. 
Words in a Will, as they may be diverily pennec 
may cither deſtroy a condition precedent, or create: 
condition ſubſequent where there was none before 
Paſc. 23. Car. B. r. | | 
Morage of a Ship, is when the Ship lies on the*4 
ground in the More, Mire, or Mud within a Havenſ”” 
or Harbor, and doth not float upon the water. Paſcd®" 
22. Care B. r. Q._ | 
The Anſty of the City of York, is that part of the 
County of the City which extends withoat the City” 
and is an Hundred, which is within the juri{didqior 
of the City, and was added to it by Act of Parlia "” 
ment. Paſc. 23. Care B. r. Videthe Statute. & 1 
The word relaxavit doth not amount to a ſurren Fp 
der in the cale of acommon perſon, much leſs in th; 
caſe of the King. Trins 230 Car. BK. fo The verb rela | 
Xare whereof the word relaxavit zs the preterperfe 
tenſe, ſignifies only to releaſe, which aiffers much fro ” 
a ſurrender, as appears by Litlcton 74 his Tenures. he 
The word interctt tor borrowing of money , {half} * 
be intended eight pounds a year per centum, it thy} af 
contrary be nut ſhewed. Trin. 23+ Car. B. r. Th : 4 
was when money 945 at eight in the bundred > but nug*'* 


fon 
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it ſhall be intended fix pound in the hundred, according 
to the late Statute. 
fe The words of a Statute ought not to be ſo 1 inter- 
\ jy (preted, that thereby natural Juſtice will be deſiroycd. 
Hill. 23. Car- For it not the intent of aty Particu- 
lar Law of a Land or Nation, to deſtroy the general 
"Suniverſal Law of Nature > and therefore ſuch a con- 
firuion cannot be but contrary ts the intent of the Law- 
makers. 
| The word Sil is not a word copulative,, when 
"* Jit is joyned with the word Er. Trin- 24+ Cars B. r. 
But Simul cum are words copulative. 
wg; Where there 1s a Latine word in a Declaration, 
ore Which is falſcly Engliſhed, the Englith word ſhall be 
adjudged yoid, and the Latine word ſhall ſttand.Paſe. 
(1424+ Car-B, r- Qs Tamen. For the party that doth 
yer i0terpret it, kyows beſt what be meant by it, and all 
Paſe = are but to expreſs the mind of him that ſpeaks 
Ithem 
- <4 Where ſenſcleſs words which Gignifie nothing arc 
uſed in a Declaration to expreſs things, they ſhall be 
accounted void and idle, and ſhall not hart the De- 
_claration, if it be good without them 3 for no da- 
mages ſhall be intended to be given by a Jury for 
thoſe things which were intended to be expreſſed by 
I thoſe ſenſeleſs words, and are not exprefied, by rea- 
{an of the ſenſeleſneſs of them. Paſe. 24+ Cars B. re 
er The word videlicet isulcd to explain the toregoing 
fo words in the Decd, or other writing where it is uſed; 
and if the words which the videlicet doth uſher in, 
(hal be contrary to the preceding words, they are void. 
© hl? aſc» 24: Car. B. r. For then they ceaſe to be an inter- 
TpIpreter Wy become deſtruftive, contrary to their/ nas 
tre, | 
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One may upon a conſideration difſolve by Parol 
an abſolute contract. Paſce. 24. Car. B. r. Viz. made 
by Paroll. 

One may give authority by Paroll unto another to 
take Livery and. Seifin' for him. Mich. 1650. B. $ 
For he is but an inſtrument or Conduit-pipe to derive the 
poſſeſton of the Land to another : and it is all one as i 
he took the Livery and Seifin bimelf- 

Words ambiguous ought to receive ſuch a cony| -: 
firuction as may make them ſtand with Law and{ | 
equity. Mich. 16 50-B. &. And not t0 be wreſted t 
do wrong. 

A mark made in the. manner following, viz- a * 
which is to ſhew where a clauſe or word lett out and] \ 
interlined in writing ſhould come in, is called a tra 
By Kolle Chief Juſtice. -It ſeems tobe derived tromſ 
the Latine word #rabere to draw,: becauſe by it the 1 
_—_ left out are fignitied to be there where it i} | 

:ccd to be drawn into the writing. 1650- B. $4 + 


—_—_ be alſo called a dircet from the Latine ward 
MT GD 


= fit. Br hens =, + 2. 


Witneſs. wed, Bo ) 


In the Caſe of Fones againſt Price. Trin- 1657 
It was ſaid by Glyz Chief Juſtice, 'that- although on? 
be Bai] to an Action, yet he may be a witnels upoi 
the: Tryal of that Action. 9. Tamen. , Forit {ccms 
he may be concerned in the Tryal. «99 == "_- I not 

A Witneſs who by realon of ſicknels; extfene age, 
or other cauſe cannot come to-#'Trya}, way by order 
of Court be examined in the Country by 2 Conmil- 
Gon out of the Chancery, or before any Tudge of the 
Court wherc the cauſe depends, and the teſtimony lof 
taken , ſhall be allow cd to be given in evidence : 
| tlie 
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the Tryal. Mzch. 22. Car. B. r. This is admitted, that 
Tryals may not be hindred for. lack, of Witneſſes. 
It a Witneſs be ſerved with the Proccls: of this 
Court to give his teſtimony at :a T ryal, and will not 
come , the Court may grant an Attatchment againſt 
him for his contempt to the Court , and: the.party 
4 iff may have his Action upon the Caſe, to recover the 
damages he received for want of his Tciimony-Mieb. 
coll 22. Car. B.r.  Q« Whether he may be proceeded as 
and] garnſt both ways, becauſe it i but one offence. 
d ti The Teſtimony of one tmgle perton,'is a fathcient 
Teſtimony. tor the King 11 a caule whercin heis con- 
Y. cerned. Mich.-22. Car. B. v. -'To wit, th- criminal 
and] caxſes 3- but Q. Whether it he ſo incivil cauſes- 
tras A Witneſs that is to teltific on the behalt* of the 
rom King againſt one that is arraigned for Felony, may 
the not be {worn againſt the King' to give his tefrimony, 
t i but the priſoner may examine him, and delire his te- 
$1 ftimony without giving him his oath. Mich. 22- Care 
poral B. r. This is admitted in favour of life. 
If divers perſons be made parties to a Suit, and 
ſome of them areither tound not guilty , or elſe the 
Plaintiff will 'give' no evidence agagplt them, they 
57], may be allowed to be examined & Pirates? in the 
one} caule whereunto they were made parties. Mich. 22. 
Pol Car. B.r. For now it appears, they are not conzerned 
can 77 the Suit. but are us flrangers and indifferent perſons, 
"*] © and that the Plaintiff bad no juſt cauſe of Adion againſt 
ge them, but it may be, made them parties to take away 
acer ' their teftimonys 


zſ- He that will make uſe of Wit itneſl; s at a Tryal,muſt 
the} get them rhither at his own pcril, and h» ihall not 
7 {0 clay the other party for lack of his Witneſits. Palc. 


> ah 25+ Car-B. re For be bath hi: remedy againt his Wi _ 
tlic N n + neſſes, 
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reſſes, if be (1 effer in his Tryal by reaſon of their abſence, 
by bringing an Adion of the Caſe ogainf them for not 
appearing. 


One that hath but a ſmall Legacy given unto him 


by a Will, may be allowed asa Witneſs to prove that 


Will; bur he that hath Lands given unto him by.a 
Will , may not be allowed for a Witneſs to prove that 
will. Paſe. 25e Car. B-r- For that were to ſuffer 
one th ſwear his own title, but in the former Caſe the 
Law will not intend that any one will forſwear himſelf 
for a ſmall matter. 56 47 3729. © 

It is not requiſite tor Witneſſes to a Will, to ſet 
cacir hands unto jt. Paſce 23+ Car. B. r. Nor for 
Witneſſes to a Deed to do it} but it is very prudential to 
&v it, the better to keep things. in memory. For if they 
depoſe that they ſaw the Deed executed, or the Will 
publiſhed, it is ſufficient proof, though their hands be 
at ſubſcribed. 

A man may be a credible Witneſs that 15 one of 
good fame and credit, and yet by Rules of the Law, 
he may not be a Witneſs i in the Cauſe, wherein he is 
produced to give his teſtimony.  Paſc. 23+ Car. B. t- 
For he may be for ſome by reſped not indifferent in that 


particular cauſe, though otherwiſe accounted of good, 


credit and repute. 
' One that is made Executor of a Will, is not to he 
allowed as a Witncls to prove that will. Paſc. 23 
Car. B. vr. For his own intereſt may be concernea 


the proof of the Will, in xeſpef of the ſurpluſage of the 


Tejtators eſtate which the Law caſts upon him after the 
Peots and Legacies of 1 the Tejtators be paid, if there be 
277y [2 Wy f 1rpluſage. 

Tc the Councciion both ſides at a Txyal cannot 
agree v? 'N2t oONnny a Witncls examined in the 
. RE | Caule 
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Cauſe did give, the Court will examine him again. 
Paſe. 23. Care B. r. That all things given in evidence 
may be left clear and without diſpute unto the Fury 
toconfider ofe "_ 
| Inhabitants within a Corporation , if they be not 
free of the Corporation, may be admitted as Witneſ= 
ſes for the Corporation, at a Tryal which concerns 
the Corporation. Paſc. 23. Car. B. yr» For their ins 


tereſt 15 10 way concerned, and favour is not a good ex- 


ception againſt a Witneſs, although it be againſt a Fu- 
ror, becauſe the teſtimony of a Witneſs is left to the Fit 
ry to credit or 10t to credit as they ſhall fiud cauſe, and 
ſo 3t 7s ot binding to the Jury but the Furies Verdi, 
be it true or falſe, is binding to the party, and therefore 
there is greater eaution to be uſed, that they may be in- 
different, and not partial. 

A Witneſs may not be compelled to auſwer upon 
a vozr dire touching a Treſpaſs done,. for the doing 


I whereof he may himſelf be liable to an Action. Mich: 
I 23. Car. B.r. For nemo tenetur prodere ſeipſum > for 
it is againſt the very Law of Nature, and therefore it 
ſeems the tendring of the Oath ex ofhcio is not warrant= 
Joble, which Oath is prohibited by Stat. 17. Care to be 
\ {adminiſtres. | 


One that is of Councel in the Cauſe on one fide, 
may be examined as a Witneſs in it on the other ide, 
it he be ſerved with Proceſs to give his teſtimony 
ticrein, but otherwiſe he may refuſe to be examin- 


Jtd. Mich. 23. Car. B. r. For ui the former caſe he is 


exjoyned by Law to do it ,, which is to be preferred be 
fore bis Ciyent, but otherreiſe it is a voluntary act, and 
it is not civil for him to do it, nor is be to be preſjed n+ 
10 its 

The Examinations of Witnefles which were ta- 


1 
KCN 
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ken ixperpetuam rez memoriam,ought not to be made 
uſe of at a Tryal, until the Witneſſes ſo examined be 
dead. Hill. 23. Gar. Br. Paſe. 24. Car. B. r. 19.4. 
For they were ouly examined for their teſtimonies to be 
preſerved, aud to be made uſe of only in caſe they ſhould 
dye before the Tryal. 

. One that 1s any ways coneerned in the ſame Title 
of- the Land in queſtion, may not be allowed as 2 
Witneſs in the cauſe, although he be no ways then a 
party to the Suit. Paſe. 24- Car. B. r. For his teſti- 
weony tends to the corroboration of his own Title , and 
therefore ſhall nat be preſumed to be indifferent. 

One that claims any benetrt by a D2cd, may not be 
allowed asa Witneſs to prove the Dzed. Mich. 1649. 
B.r. lIaregard of bis intereſt. 

One that is to be a Witne(s at a Tryal, ought not 
to be exainined before the Tryal, but by conſent 0 
both parties. + Hill. 164.9. B.S. And in ſuch caſes 
where be cannot conveniently be had at the Tryal. | 
. * The Court will upon a motion grant a Habes 
Corpus to havea priſoner in priſon upon an Executi-| 
on in the Marcſchal Sce, to be at a Tryal to be ex] 
mined as a Witneſs, if the Tryal be in Loydoz ; but 
he that obtains the Habeas Corpus muſt carry him th: 
ther, and bring him back at his own charge and pc- 
ril, that he make no eſcape. Triz. 1650. B. $. 29. 
Fun. Q. Tamen, Whether it ought to be de 
where the priſoner is in Execution, in which caſe th! 

priſoner onzht to be in axCta cuttodia at the Suit of thi 
party- 

Tt a Witneſs be ſick, ſo that he cannot be at a try: 
al, and it is ſo proved by Affidavit, and that Witnel 
hath been formerly examined upou intergatorics li 
the Ch.aneery in that matter upon waich he is to br 

examined 


— 
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examined upon at the Tryal, the intergatory may be 
admitted to be read in evidence to the Jury at the 
Tryal. 1652. B. $. | That the party may not have 
cauſe to complain that he wanted his evidence. 

One that hath been burnt in the hand for a Felony 
committed by him, and be pardoned for the Felony, 
may be admitted as a Witneſs in a cauſe. By Rolle 
Chict Juſtice. 1652. B. $. For by the pardon bis of: 
Fence is pardoned, and he is made re&tus in cuna 5 for 
the pardon doth pardon as well the offence it ſelf as the 

guilt of it. 

In the Caſe of one Williams and Pwucs. Paſe. 16 $6. 
B. $. Upona motion it was {aid by Glyz Chief ſu- 
ſtice, that one whom the Plaintiff makes a Defendant 
in the Suit, on purpoſe to take away his teftimony, 
may be examined asa Witneſs in that cauſe de bexe 
eſſe 3 and if the Plaintiff do prove no caufe'of Action 
againſt him, his teſtimony is to be allowed for good 
evidence 1n the cauſe. | 

Upon evidence given at a Try lat the Bar between 
I/arren 2 common Carrier and the Hundred of 
Broad-water, upon the Statute of Wincheſter, of Hue 
and Crys, 1t was faid by Glyz: Chict Jaltice, that a 


,Carricr who is robbed, may be examined as a Wit- 


neſs at a Tryal couching that robbery, to prove the 
robbery, and what he was robbed ot, otherwite the 
truth cannot be known. But he ſaid, that this is 
the only caſe where one may be admitted to vive his 
teſtimony asa Witneſs in a matter which concerns 
himſelt 3 and in this caſe the Carrier was examined 
accordingly. Nota. Mich. 1656. B. S$. 

In the Caſe of Meridith againſt the Hundred of 
th rrlington 10 Surrcy. Paſc. 1657. It was laid by 
G/yz Chict Juſtice, that a Pariſhioner is not a compe- 
tent 
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tent Witneſs to prove the Bounds of a Pariſh where 
he is an Inhabitant, although he pay neither Scot nor 


Lot, but receives Alms of the Pariſh, becauſe he is 


. fabje& to watch and ward, and fo is concerned 
fomething, though not ſo much as others of greater 
abilities. 

Will. 


A Codicil may be added by Paroll unto a Will in 
writing, and this Paroll Codici} ſhall be put in wri- 
ting, and affixed to the Will, as a Codicil : This may 
as well be done as a Will in writing may be revoked 
by Peroll, as it may well be. Hl. 22. Car. B. r. 
Paſc. 23. Car. B-r. And this Codicil 3s a Will in 


writing ſufficient td bequeath Lands according to the | 


Statute of Wills. 

A Will which doth only concern the bequeathing 
of Lands, ec. ought to be proved in the Chancery 3 
but if it bea mixt Will , and doth concern Lands, 
Goods, and Chattels alſo, it may be proved in the ſpi- 


ritual Court. Hl. 22+ Car. B-r. Qs Whether the | 


pradice be ſo How+ 


 Theprobate of a Will per teſtes is no corroboration | 
of the Will. Hill. 22. Car- B. r» Although the com 


mo opinion is otherwiſe > for if it come in queſtion at 
the Law, whether a Will or no Will, it is no evidence 
20 a Fury to prove it a Will , becauſe it was proved per 
teltes 3 but the Will reſts as much upon proof as if it had 
been proved in common form, for the Law takes no #0- 
zice of Witneſſes examined ixthe ſpiritual Court- 

A Will m writing isa good Will to convey Lands, 
although the Will be not ſealed. Paſc. 23+ Car. B. r- 
For the Statute of 32 H. 8. that enables to convey 
EL anas by Will, freaks nothing of ſealing, but only of 
writing 
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' Will to convey Lands, although he do not afterward(*” bas 
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writing ſuch Wills, and the Will declares the mind of 
the Teftator, as well by the writing, as if it were 


ſealed. 


It the Teſtator make his Will by Paroll, anda 


give e direction to put his words in wri LEE WEIS, whic Rt pe) 04 


one in his life time RY z this 15 a go 


declare that writing to be his Will during his lite 3 
but if his words were not put in writing till after his 


death,' it 1s not a good Will within the Statute wo 


convey Lands. Paſc. 24. Cat. B- For it was not his 
Will in writing, during his life, as it muſt be to convey 
Lands. But in the former Caſe it was becanſe the 
words were written in bis life time. 

It the Teſtator do make his Will by Paroll, which 
is afterwards put by another in writing by his dire- 
ion, and there is more exprefled in the writing, 
then the Teftator did expreſs by Paroll, yet the will 


in writing 1s good, as to {o much of it as can be pro- 


ved was cxpreflcd by Pardll. Paſe. 2 . Car. B. xr. 
For ſo much of it was the Teſtators Will, Ko what is 
expreſſed more, ſhall be only void, and ſhall not vitiate 
the reſt. 

If a Will be made by Paroll, and it is afterwards 
put in writing, and the writing is embezcled, loſt, or 
deſtroyed 5 yct is not the Will thereby deſtroyed, it 
it can be proved by Witneſſes. Paſc. 24+ B. r- For 
the Paper is not the mind or will of the Teſtator, but 
only a Declaration and Manifeftation what his mind 
and will was, and if that can' be made appear any 
other ways, it ſufficeth to prove be made ſuch a Will. 

A Will by which Lands are conveyed, onght not 
to be kept 1n the Prerogative Ofhee, tor it doth pro- 
perly belong to the Legatee of the Lands to he 

is 
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his itleat the Common Law by, if he be queſtioned 
for the Lands, and 1s part of his evidence, and there- 
fore it is reaſon he ſhould have the cuſtody of it. 
Mbch. 1649+ But they may take a Copy of it, and et- 
ter it into their Leiger Book, as they uſe to do. 

The Teſtator-may, it he beat that time of ſaxe me- 
morye, defire another perſon to ſet his hand and feal 
to his Will for him ; and if he do it, the Wil is a 
good Will, though the Teſtator did it not himſelf, 
Paſc. 1650- Miii 5. For it would have been good, 
though no hand and ſeal had at all been ſet to it. 

It one make his Will in his ſickneſs by.the over 
- Opportunity of his wife, to the intent he may be at 
quict, and not vexed and troubled by her ; ſuch a 
Will ſhall be adjudged to be made by conſtraint, and 
15 not a good Will. By Rolle Chief Juſtice, in the 
Cafc of one Hacher and Newborne trycd at the Bar. 
Mich. 1654+ B. r. Q-, Tamen. For Voluntas non 
Porelt cogi, and it differs from the Caſes of making of a 
Deed by Menace ar Dureſs, 4s me ſcems. 


